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Introduction
The Interstate Compact on Educational Opportunity for Military Children (MIC3) was established 
to address the challenges faced by military-connected students as they transition between 
school systems due to the service member’s frequent moves and/or deployments. The goal of the 
Compact is to replace the widely varying education policies affecting eligible military students 
with a consistent, comprehensive framework that ensures uniform treatment across participating 
states and school districts.

By leveraging consistency, the Compact provides a stable educational environment for children 
of active-duty members of the uniformed services, including the National Guard and Reserve 
on active-duty orders, as well as uniformed members of the National Oceanic and Atmospheric 
Administration and the United States Public Health Service. Additionally, children of service 
members who are medically discharged, retired, or who perish while on active duty are eligible for 
assistance under the Compact for up to one year following the end of service or the death of the 
service member.

The Compact addresses five key areas of educational transition: enrollment, placement, atten-
dance, eligibility, and graduation. These provisions ensure that military-connected students 
receive equitable treatment and support, regardless of where they move.

To further support the implementation and interpretation of the Compact, MIC3 issues legal advi-
sories. These advisories clarify ambiguous areas of the Compact statute or Rules and are devel-
oped upon request by a commissioner or standing committee. While not legally binding, each 
advisory reflects the legal interpretation of the Commission’s general counsel and is reviewed and 
approved by the Executive Committee prior to dissemination. Member states may submit requests 
for advisories through the executive director, including relevant case details and applicable rules.

Since January 2011, the Commission has issued twenty-three legal advisories.

For more information on legal advisories issued by the Commission, contact  
mic3info@csg.org or call (859) 244-8000.

mailto:mic3info%40csg.org?subject=
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01-2011 TEST ACCEPTANCE

Requestor: Virginia

Date Approved: January 18, 2011

Description: How should the military Compact be interpreted in regards to the acceptance for credit of tests 
administered in other states?

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Virginia has submitted a request for an advisory opinion pertaining to the 
interpretation of the Compact.

II.	 Issues

Virginia seeks guidance concerning the following:

The Virginia Department of Education would like further guidance from the Military Interstate Children’s 
Compact Commission concerning how the military Compact should be interpreted in regards to the accep-
tance for credit of tests administered in other states.

III.	Applicable Compact Provisions or Rules

Article VII of the Compact provides:

In order to facilitate the on-time graduation of children of military families states and local education agen-
cies shall incorporate the following procedures:

Article VII, B. of the Compact provides: 

Exit exams - States shall accept: (i) exit or end-of-course exams required for graduation from the sending 
state, (ii) national norm-referenced achievement tests, or (iii) alternative testing acceptable to the receiving 
state, in lieu of testing requirements for graduation in the receiving state. In the event the above alternatives 
cannot be accommodated by the receiving state for a student transferring in his or her senior year, then the 
provisions of subsection C of this Article shall apply.

IV.	 Review and Analysis

While Article VII, Section B allows a receiving state to accept ‘exit or end-of-course exams required for gradua-
tion from the sending state,’ “national norm-referenced achievement tests, or alternative testing acceptable to 
the receiving state, in lieu of testing requirements for graduation in the receiving state’ from the sending state, 
this Compact provision also recognizes that there may be circumstances in which these alternatives ‘cannot be 
accommodated.’  For example, when the student transfer occurs in the senior year, Article VII, Section C. then 
authorizes the LEA to work with the sending state to secure a diploma there if the student meets the sending 
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state’s graduation requirements, this section also assumes that this will only occur “after all alternatives have 
been considered.”

The intent of this section is clear from the context of the language used and is consistent with the overall 
purpose of this section which, as stated in the first sentence of Article VII, is “to facilitate the on time gradu-
ation of children of military families.” In its request Virginia reports that “Board of Education regulations and 
guidance allow some latitude in determining whether out-of-state tests meet Virginia standards for awarding 
credit.” 

Further, Virginia states that “Under Board guidance, LEAs may automatically accept end-of-course tests admin-
istered in other states and upon request from the LEA, the Department will review another state’s comprehen-
sive examination to determine if it is of sufficient rigor to be used for awarding credit.”

Certainly the Virginia Legislature, by enacting the Compact, has established that the public policy of Virginia, 
as a member of the Compact, is to ‘remove barriers to educational success imposed on children of military 
families because of frequent moves and deployment of their parents by ... facilitating the student placement 
process through which children of military families are not disadvantaged by variations in attendance require-
ments, scheduling, sequencing, grading, course content or assessment.” See Compact, Article I. 

Given the Legislature’s declaration of public policy, the interpretation of such questions which arise concerning 
the proper construction of the Compact statute or administrative rules not only requires recourse to the ‘plain 
meaning’ of the words used, but also requires that the provisions of the statute or regulation be interpreted 
in harmony with other statutory or regulatory provisions governing the conduct in question. “Plain meaning 
is examined by looking at the language and design of the statute as a whole.” See Lockhart v. Napolitano, 573 
F.3d 251 (6th Cir. 2009); ) in accord Barnes v. Holder, 625 F.3d 801, 806 (4th Cir. 2010), see also Graham County 
Soil & Water Conservation Dist. v. U.S. ex rel Wilson, 245 U.S. 409, 415 (2005). 

Moreover, such provisions must be interpreted consistent with the intent of the legislative body which adopted 
the provisions in question and “interpretations of a statute which would produce absurd results are to be 
avoided if alternative interpretations consistent with the legislative purposes are available.” See Griffin v. 
Oceanic Contractors, Inc., 458 U.S. 564, 575 (1982).

V.	 Conclusion

Considering the overarching purposes of the Compact as well as the language used in the Compact provisions 
referenced above, Article VII, B. allows the state to exercise reasonable discretion concerning determinations 
as to whether a prior test administered in a sending state contains reliable indicators of a student’s satisfactory 
completion of a particular course. However, such requirements must be applied in a reasonable manner which 
does not “impose barriers to educational success” and which does “facilitate the on-time graduation of chil-
dren of military families.”  See Compact Articles I and VII.
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03-2011 DODEA SCHOOLS

Requestor: Virginia

Date Approved: January 18, 2011

Description: Whether Department of Defense schools should be treated as local education agencies (LEAs) 
for purposes of students transferring from a DoD school into a public school in Virginia or any other member 
state under the military Compact. 

I.	 Background 

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Virginia has submitted a request for an advisory opinion concerning clarifi-
cation of three issues pertaining to the Compact.

II.	 Issues

Virginia seeks guidance concern the following:

The Virginia Department of Education would like further guidance from the Military Interstate Children’s 
Compact Commission concerning whether Department of Defense (DoD) schools should be treated as local 
education agencies (LEAs) for purposes of students transferring from a DoD school into a public school in 
Virginia or any other member state under the military Compact. 

III.	Applicable Compact Provisions or Rules

Article II. H. of the Compact provides:

H. ‘Local education agency’ means: a public authority legally constituted by the state as an administrative 
agency to provide control of and direction for Kindergarten through Twelfth (12th) grade public educational 
institutions.

Article III, B. of the Compact provides:

B. The provisions of this interstate Compact shall only apply to local education agencies as defined in this 
Compact.

IV.	 Review and Analysis

The Compact clearly defines a ‘local education agency’ as a public authority established “by the state as an 
administrative agency to provide control of and direction for Kindergarten through Twelfth (12th) grade public 
educational institutions.” See Compact, Article II, H. In equally unambiguous terms Article III, B. provides that 
the provisions of the Compact “shall only apply to local education agencies as defined in this Compact. ”The 
intent of this section is clear from the plain meaning of the language used to make the Compact applicable 
to state created public educational institutions. As the U.S. Supreme Court recently reaffirmed, “Applying 
‘settled principles of statutory construction,’ we must first determine whether the statutory text is plain and 
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unambiguous and ... [i]f it is, we must apply the statute according to its terms.” Carcieri v. Salazar, 555 U.S. ----, 
----, 129 S.Ct. 1058, 1063-1064, 172 L.Ed.2d 791 (2009); See also Connecticut Nat. Bank v. Germain, 503 U.S. 
249, 253-254 (1992).

Notwithstanding these provisions, a new policy of the Department of Defense requires its schools to comply 
with the provisions of the Compact and both the Department of Defense and the Interstate Commission 
on Educational Opportunity for Military Children are engaged in negotiations to adopt a Memorandum of 
Understanding in this regard. The MOU will seek to encourage and facilitate voluntary accommodation of 
children from DoD schools who are transferring to public schools in member states from DoD schools in the 
U.S. and overseas. However, neither the Compact nor the MOU will permit direct enforcement of the provisions 
of the Compact or it’s authorized rules against a “non-state” entity. See Compact Article II, H. and Article III, B. 
supra.

While federal participation in Compacts is not unusual, actual membership of a federal agency as a party to 
a Compact can only be achieved through congressional consent. See Caroline N. Broun, Michael L. Buenger, 
Michael H. McCabe & Richard L. Masters, The Evolving Use and the Changing Role of Interstate Compacts, A 
Practitioners Guide § 2.2 (ABA Publishing, 2007).

V.	 Conclusion

In summary, while the literal provisions of the Compact are only enforceable against state created public 
educational institutions (LEAs), it is the policy of both the Interstate Commission for Educational Opportunity 
for Military Children and the Department of Defense to voluntarily promote, to the maximum extent permitted 
by law, the accommodation of students transferring from a DoD school into a public school in Virginia or any 
other member state under the military Compact.
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01-2013 INDIVIDUAL COMPLAINT

Requestor: Rhode Island

Date Approved: June 13, 2013

Description: Whether an individual member of the military has standing to intervene in a complaint against a 
member state for alleged non-compliance under the Interstate Compact.

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Rhode Island has submitted a request for an advisory opinion concerning 
clarification of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Rhode Island would like further guidance from the Military Interstate Children’s 
Compact Commission (MIC3) concerning whether an individual member of the military has standing to inter-
vene in a complaint against a member state for alleged non-compliance under the Interstate Compact.

III.	Applicable Compact Provisions or Rules

Article IX. J. of the Compact provides that the Interstate Commission shall:

J. Create a process that permits military officials, education officials and parents to inform the Interstate 
Commission if and when there are alleged violations of the Compact or its rules or when issues subject to 
the jurisdiction of the Compact or its rules are not addressed by the state or local education agency. This 
section shall not be construed to create a private right of action against the Interstate Commission or any 
member state.

Article X, D. of the Compact provides, in relevant part, that among powers which the Interstate Commission 
shall have under the Compact is the power:

D. To enforce compliance with the Compact provisions, the rules promulgated by the Interstate 
Commission, and the bylaws, using all necessary and proper means, including but not limited to the use of 
judicial process.

IV.	 Review and Analysis

The commissioner for Rhode Island seeks guidance from the Executive Committee of the Interstate 
Commission on Educational Opportunity for Military Children (also referred to as the Interstate Commission) 
concerning a request to intervene in the case of a complaint against the State of Rhode Island by an active duty 
military family assigned to the Naval War College at Newport Rhode Island, having transferred from another 
Compact member state in July of 2012. The officer in question and his wife have several children, two (2) of 
whom are under IEPs from California. 
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The family alleges that the Office of Special Education of the Rhode Island public school district in question 
failed to implement or improperly changed the IEPs for these two children. The family also advised that they 
are pursuing the issue as an alleged violation of IDEA, but also requests intervention of the Commission under 
the Compact. These issues were brought to the attention of the Compact commissioner for Rhode Island on 
January 2, 2013, who advised the Commission of her discussion of these concerns with the military family 
involved before forwarding these concerns to the MIC3 National Office. The commissioner for Rhode Island 
was also involved in extensive deliberations and exchange of email and other communications with the family 
as well as local education officials in Rhode Island. According to the commissioner, the local school district has 
made reasonable efforts to accommodate the students in question but there remains a disagreement between 
the Office of Special Education and the family about the nature and extent of the proffered IEP implementation 
in Rhode Island, which, as previously stated, is being pursued as allowed by law as a violation under IDEA.

The family involved in this situation also independently contacted the MIC3 National Office about these 
matters and was informed, by both the MIC3 National Office and by the commissioner for Rhode Island, that 
based upon the information submitted, it appears that the family has confused the legal rights that they may 
have to contest the action of the State of Rhode Island, in this case under the IDEA regulations, with the provi-
sions of the Compact, which provides no such alternative, and that, in any event, the family cannot compel the 
Commission to take individual legal action on their behalf in this matter.

Notwithstanding this response, the military family also chose to escalate their concerns to the Office of 
Educational Partnership and Non-DoD School Programs and Department of Defense Education Activity 
(DoDEA) of the U.S. Department of Defense. The DoD, through its ex-officio, non-voting representative to the 
Commission, in turn, brought the matter to the attention of the MIC3 Executive Committee. The Rhode Island 
commissioner seeks an opinion from the Commission, acting through the Executive Committee, concerning 
whether a military family has standing to intervene in such a complaint against a member state for alleged 
non-compliance or the right to require the Commission to take enforcement action on their individual behalf 
against a member state under the provisions of the Compact. 

Article IX (J) of the Compact provides for the creation of “a process that permits military officials, education 
officials and parents to inform the Interstate Commission if and when there are alleged violations of the 
Compact or its rules or when issues subject to the jurisdiction of the Compact or its rules are not addressed by 
the state or local education agency.” However, this section of the Compact also states that, “This section shall 
not be construed to create a private right of action against the Interstate Commission or any member state.”

In equally unambiguous terms Article X. (D) of the Compact reserves the exclusive power and authority to 
enforce compliance with the Compact to the Interstate Commission, which is composed of the member states. 
The intent of these sections is clear, from the plain meaning of the language used, to limit legal standing to 
compel the enforcement of the provisions of the Compact to the member states. As the U.S. Supreme Court 
recently reaffirmed, “Applying ‘settled principles of statutory construction,’ we must first determine whether 
the statutory text is plain and unambiguous and ... [i]f it is, we must apply the statute according to its terms.” 
Carcieri v. Salazar, 555 U.S. ----, ----, 129 S.Ct. 1058, 1063-1064, 172 L.Ed.2d 791 (2009); See also Connecticut 
Nat. Bank v. Germain, 503 U.S. 249, 253-254 (1992).

To the extent the above section permits military families to “inform the Interstate Commission” of an “alleged 
violation of the Compact” with regard to the proffered IEP by the State of Rhode Island, the Commission has 
now been so informed by the military family in question in this case. While the Executive Committee clearly has 
the discretion to review such matters, it is equally clear under the above referenced Compact provisions that 
an individual military member has no authority to compel the Commission to take action in such matters, since 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&serialnum=1992051933&fn=_top&sv=Split&tc=-1&pbc=3D454738&ordoc=2018540889&findtype=Y&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&mt=48
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&serialnum=1992051933&fn=_top&sv=Split&tc=-1&pbc=3D454738&ordoc=2018540889&findtype=Y&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&mt=48
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only member states have legal standing to enforce the provisions of the Compact against another member 
state or states. 

Accordingly, because of the above referenced statutory limitation, while individual military members are 
encouraged to bring complaints containing allegations of non-compliance to the attention of MIC3, they do 
not have the legal standing to compel an investigation or other compliance or enforcement action, by the 
Interstate Commission, against the State of Rhode Island or any other member state. 

V.	 Conclusion

In sum, while the Interstate Commission on Educational Opportunity for Military Children welcomes commu-
nication from military families concerning complaints of alleged violations of the Compact, there is no private 
remedy available to individual military members or families whereby they may compel the Commission to take 
action on their individual behalf. (See Compact Art. IX, Section J).
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01-2014 ELIGIBILITY OF MILITARY MEMBERS NOT ON TITLE 10

Requestor: Ohio

Date Approved: August 29, 2014

Description: Whether the Interstate Compact on Educational Opportunity for Military Children is applicable 
to children of a military member who is not on active duty, as defined by Title 10 of the U.S. Code. 

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Ohio has submitted a request for an advisory opinion concerning clarifica-
tion of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Ohio would like further guidance from the Military Interstate Children’s Compact 
Commission concerning whether the provisions of the Compact must be applied to children of a member of 
the military who is not on active duty as defined by Title 10 of the U.S. Code.

III.	Applicable Compact Provisions or Rules

Article III, Section A. 1. of the Compact provides:

Except as otherwise provided in Section B., this Compact shall apply to the children of:

1.	 Active duty members of the uniformed services as defined in this Compact, including members of the 
National Guard and Reserve on active duty orders pursuant to 10 U.S.C. Section 1209 and 1211;

Article II, Section A. of the Compact states that:

Active duty” means: full-time duty status in the active uniformed service of the United States, including 
members of the National Guard and Reserve on active duty orders pursuant to 10 U.S.C., Section 1209 and 
1211.

IV.	 Review and Analysis

The commissioner for Ohio seeks guidance from the Executive Committee of the Interstate Commission 
on Educational Opportunity for Military Children (‘MIC3’) concerning a request by the family of a military 
member who is admittedly not on active duty, but rather holds the position of Air Reserve Technician (“ART”) 
at Wright-Patterson Air Force Base in Dayton Ohio. This position is classified as ‘civilian’ employment in which 
the employee must hold dual status as a civil service employee and maintain status as a reservist in the Air 
Force Reserve unit where he is employed. Such assignments are not classified as “active duty” status governed 
by Title 10 of the U.S. Code, but are instead classified as ‘state status’ members of the National Guard under 
Title 32 U.S.C. §325 et seq. Although acknowledging that the military member in question is not on active 
duty, the family insists that the Compact should be applied to them and that the failure to do so is unfair 
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discrimination and that the Compact statute has been misinterpreted by both the Ohio commissioner and the 
MIC3 National Office.

Article II, Section A. of the Compact unequivocally defines ‘active duty’ as “full time duty status in the active 
uniformed service of the United States, including members of the National Guard and Reserve on active duty 
orders under 10 U.S.C., Sections 1209 and Sections 1211.” Moreover Article III, Section A.1. of the Compact, 
in equally unambiguous terms, provides that the provisions of the Compact are applicable to “active duty 
members of the uniformed services as defined in this Compact ...” 

Because the military member in question is not currently classified as having the status of an “active duty 
member of the uniformed service of the United States” the Compact clearly does not apply.

The intent of these Compact provisions can clearly be determined from the plain meaning of the language 
used to limit the applicability of the Compact to “active duty” members of the military, not civilian employees 
or ‘state status’ members of the National Guard. As the U.S. Supreme Court recently reaffirmed, “Applying 
‘settled principles of statutory construction,’ we must first determine whether the statutory text is plain and 
unambiguous and ... [i]f it is, we must apply the statute according to its terms.” Carcieri v. Salazar, 555 U.S. ----, 
----, 129 S.Ct. 1058, 1063-1064, 172 L.Ed.2d 791 (2009); See also Connecticut Nat. Bank v. Germain, 503 U.S. 
249, 253-254 (1992).

V.	 Conclusion

In sum, by its explicit terms the provisions of the Compact are not applicable to children of a member of the 
military who is not on active duty as defined by Title 10 of the U.S. Code. (See Compact Art. II, Section A and 
Art. III, Section A. 1.)

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&serialnum=1992051933&fn=_top&sv=Split&tc=-1&pbc=3D454738&ordoc=2018540889&findtype=Y&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&mt=48
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&serialnum=1992051933&fn=_top&sv=Split&tc=-1&pbc=3D454738&ordoc=2018540889&findtype=Y&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&mt=48
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&serialnum=1992051933&fn=_top&sv=Split&tc=-1&pbc=3D454738&ordoc=2018540889&findtype=Y&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&mt=48
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01-2017 U.S. COAST GUARD ELIGIBILITY

Requestor: Washington

Date Approved: March 28, 2017

Description: Whether the provisions of the Interstate Compact on Educational Opportunity for Military 
Children (“MIC3”) apply to members of the U.S. Coast Guard. 

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Washington has submitted a request for an advisory opinion concerning 
clarification of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Washington would like further guidance from the Military Interstate Children’s 
Compact Commission concerning whether the provisions of the Compact are applicable to members of the 
U.S. Coast Guard.

III.	Applicable Compact Provisions or Rules

Article III, Section A. 1. of the Compact provides: 

Except as otherwise provided in Section B., this Compact shall apply to the children of:

IV.	Active duty members of the uniformed services as defined in this Compact, including members of the 
National Guard and Reserve on active duty orders pursuant to 10 U.S.C. §1209 and §1211; (emphasis 
supplied).

Article II, Section A. of the Compact states that:

“Active duty” means: full-time duty status in the active uniformed service of the United States, including 
members of the National Guard and Reserve on active duty orders pursuant to 10 U.S.C., §1209 and §1211. 
(emphasis supplied).

Article II, Section R. of the Compact states that

“Uniformed service(s)” means: the Army, Navy, Air Force, Marine Corps, Coast Guard, as well as the 
Commissioned Corps of the National Oceanic and Atmospheric Administration and Public Health Service. 
(emphasis supplied).

When analysis of the application of a statute begins with examination of its text. Article II, Section A. of the 
Compact unequivocally defines ‘active duty’ as “full time duty status in the active uniformed service of the 
United States, including members of the National Guard and Reserve on active duty orders under 10 U.S.C., 
§1209 and §1211.” (emphasis supplied).
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IV.	 Review and Analysis

When analysis of the application of a statute begins with examination of its text. Article II, Section A. of the 
Compact unequivocally defines ‘active duty’ as “full time duty status in the active uniformed service of the 
United States, including members of the National Guard and Reserve on active duty orders under 10 U.S.C., 
§1209 and §1211.” (emphasis supplied).

Moreover, Article III, Section A.1. of the Compact, in equally unambiguous terms, provides that the provisions 
of the Compact are applicable to “active duty members of the uniformed services as defined in this Compact 
...” (emphasis supplied).

Article III, Section A. 1. of the MIC3 statute explicitly states that the Compact is applicable to the children of 
active duty members of the uniformed services as defined in this Compact ...” Article II, Section R. expressly 
provides that uniformed service(s) means “the Army, Navy, Air Force, Marine Corps., Coast Guard ...”

The intent of these Compact provisions, including the above-referenced definitions, can be determined from 
the plain meaning of the language used that the provisions of MIC3 are applicable to children of active duty 
members of the U.S. Coast Guard. This is also consistent with the relevant provisions of the Title 10 U.S.C.§ 101. 
which provides that the term “uniformed services” means the “armed forces” defined in this same section of the 
U.S. Code as ‘the Army, Navy, Air Force, Marine Corps, and Coast Guard.’ See 10 U.S.C.§ 101 (a) (4) and (5).

As the U.S. Supreme Court has reaffirmed, “Applying ‘settled principles of statutory construction,’ we must 
first determine whether the statutory text is plain and unambiguous and ... [i]f it is, we must apply the statute 
according to its terms.” Carcieri v. Salazar, 555 U.S. 379, 387 (2009); See also Lamie v. U.S. Trustee, 540 U.S. 
526, 534 (2004) (“[When the statute’s language is plain, the sole function of the courts – at least where the 
disposition required by the text is not absurd – is to enforce it according to its terms.” (internal quotation marks 
omitted). 

V.	 Conclusion

In summary, by its explicit terms the provisions of the MIC3 statute are applicable to children of active duty 
members of the U.S. Coast Guard.
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02-2017 KINDERGARTEN APPLICATION

Requestor: Hawaii

Date Approved: March 28, 2017

Description: Whether the provisions of Article IV, D. of the Interstate Compact on Educational Opportunity for 
Military Children (MIC3) and Rule 3.102 (b) require documentation for enrollment in Kindergarten?

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Hawaii has submitted a request for an advisory opinion concerning clarifi-
cation of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Hawaii would like further guidance from the Military Interstate Children’s Compact 
Commission concerning whether the provisions of Article IV, D. of the Compact and MIC3 Rule 3.102 (b) 
require documentation for enrollment in Kindergarten?

III.	Applicable Compact Provisions or Rules

Article IV, Section D. of the Compact, in relevant part provides: 

Kindergarten and First grade entrance age – Students shall be allowed to continue their enrollment at grade 
level in the receiving state commensurate with their grade level (including Kindergarten) from a local educa-
tion agency in the sending state at the time of transition, regardless of age.

MIC3 Rule 3.102 (b) provides, in relevant part, that:

Students shall be allowed to continue their enrollment at grade level in the receiving state commensurate 
with their grade level (including Kindergarten) from an LEA in the sending state at the time of transition, 
regardless of age. In the case of a Kindergarten student, the student must have been enrolled and attended 
class in the sending state in order to assure continued attendance in Kindergarten in the receiving state.

MIC3 Rule 3.102 (b) (3) provides, in relevant part, that:

In order to be admitted into a school of the state (to which the student is) being transferred such a student 
transferring from an out-of-state school must provide the following data:

(i.)	 Official documentation that the parent(s) or guardian(s) were resident(s) of the state in which the child 
was previously enrolled in school;

(ii.)	 An official letter or transcript from the proper school authority which shows the record of attendance, 
academic information, and grade placement of the student;
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IV.	 Review and Analysis

In her request for a legal opinion concerning the interpretation and application of the above referenced MIC3 
Compact and rule provisions the Hawaii commissioner states as follows:

“I am asking for an official legal opinion on this case as a way for our school personnel to better understand the 
conditions under which they must allow a military child to attend kindergarten in Hawaii even though she is only 
4 years old--and the conditions under which enrollment can be denied. Hawaii had very good reasons, based on 
sound research and experience, for setting the attendance age as it has been set, and admitting underage chil-
dren undermines the efforts the state has made to improve the education students get in Hawaii public schools. 

We need to know what response the MIC3 National Office will have when, in cases like this one in the future, the 
child is denied entry to kindergarten here, based on our state law and the full requirements of the “kindergarten 
rule” of the Interstate Compact (Chapter 300, Sec 3.102, para (b). Note that although the child in this case could 
go to kindergarten here under the assumption that she had started kindergarten in the sending state, when I 
was made fully aware of all the facts and I then carefully read all the subparagraphs of the kindergarten rule, I 
would have denied this child entry. 

Paragraph (b)(3)(i) indicates that the parents must show documentation that they “were resident(s) of the state 
in which the child was previously enrolled in school.” In the case in question here (and in others that have 
happened here), the parents have moved to Hawaii and established residence here, then one of them has 
returned to the previous state and enrolled the child, having them attend only one day in most cases, then 
coming back to Hawaii. 

Because the parents were residents of Hawaii and no longer residents of the previous state when the child was 
enrolled, I would judge this as not meeting the residence requirement described in paragraph (b)(3)(i). By the 
way it is written, the implication is that the parents were residents of the former state at the time that the child 
was enrolled. Taking them child back to that state and enrolling her after establishing residence in Hawaii would 
appear to NOT be consistent with the wording and meaning of this rule. As you can see, it is in interpretation of 
the residency requirement that we need to know the National Office agrees.”

Our analysis of the application of both the statute and the rule begins with an examination of its text. Article IV, 
Section D. of the Compact states that “Students shall be allowed to continue their enrollment at grade level in 
the receiving state commensurate with their grade level (including Kindergarten) from a local education agency 
in the sending state in the sending state at the time of transition, regardless of age. (emphasis supplied).

This Compact provision must also be read together with the provisions of MIC3 Rule 3.102, sub section (b) 
which clarifies that “In the case of a Kindergarten student, the student must have been enrolled and attended 
class in the sending state to assure continued attendance in Kindergarten in the receiving state, and sub-sec-
tion (b) (3) which requires that “to be admitted into a school of the state (into which the student is) being trans-
ferred,” that certain data must be provided including (i) Official documentation that the parent(s) or guardian(s) 
were resident(s) of the state in which the child was previously enrolled in school; and (ii) An official letter or 
transcript from the proper school authority which shows record of attendance, academic information, and grade 
placement of the student.” 

A harmonious reading of the above statute and rule provisions indicates the intent of these Compact provi-
sions, as well as the above referenced rules, is to require that a Kindergarten student must be enrolled in 
Kindergarten in the receiving state if the student has, in fact, been enrolled and attended Kindergarten in the 
sending state. Unfortunately, there are cases such as the Hawaii commissioner describes in her request for an 
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opinion where there is an attempt by parents to ‘game the system.’ The Hawaii commissioner explains, “In the 
case in question here (and in others that have happened here), the parents have moved to Hawaii and estab-
lished residence here, then one of them has returned to the previous state and enrolled the child, having them 
attend only one day in most cases, then coming back to Hawaii.

However, the provisions of the Compact and rules in this regard have been drafted in a manner which requires 
that a student in such circumstances must have been residents of the sending state from which the student has 
transferred and the parents of such a student must provide the receiving school district with “an official letter 
or transcript from the proper school authority which shows a record of attendance, academic information, and 
grade placement of the student. An official letter or transcript from the proper school authority which shows 
record of attendance, academic information, and grade placement of the student.”  

In the case example cited by the commissioner from Hawaii, the student in question could properly have 
been denied enrollment under the circumstances described where the military family in question had already 
moved to Hawaii and after the fact one of the parents returned to the state where the family previously 
resided and enrolled the student in Kindergarten which the student attended for one (1) day. As the U.S. 
Supreme Court has recently reaffirmed the “fundamental canon of statutory construction that the words of a 
statute must be read in their context and with a view to their place in the overall statutory scheme.” Utility Air 
Regulatory Group v. EPA 134 S. Ct. 2427 (2014); FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 
(2000) 

This result is also consistent with the provisions of MIC3 Rule 3.101 (b) (3) which require a transcript showing 
a record of attendance and academic information which could not possibly be available if the student only 
attended class for one (1) day as indicated in Hawaii’s opinion request. Interpretations of statutes or adminis-
trative rules leading to ‘absurd results’ are to be avoided. See Griffin v. Oceanic Contractors, Inc., 458 U.S. 564 
(1982) (“It is true that interpretations of a statute which would produce absurd results are to be avoided if alter-
native interpretations consistent with the legislative purpose are available.”) see also U.S. v. American Trucking 
Assns., Inc., 310 U.S. 542-43 (1940).

V.	 Conclusion

In summary, the provisions of Article IV, D. of the Interstate Compact on Educational Opportunity for Military 
Children (MIC3) and Rule 3.102 (b) require documentation of both residence and an official letter or transcript 
from a proper school authority which includes information concerning record of attendance and academic 
information for enrollment in Kindergarten.
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03-2017 STATE COUNCIL APPLICATION

Requestor: Arkansas

Date Approved: May 3, 2017

Description: Whether the provisions of Article VIII, A. of the Interstate Compact on Educational Opportunity 
for Military Children (MIC3) permits member states to add members to the state council. 

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Arkansas has submitted a request for an advisory opinion concerning 
clarification of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Arkansas would like further guidance from the Military Interstate Children’s Compact 
Commission concerning whether the provisions of Article VIII, A. of the Compact permits member states to 
add members to the state council? 

III.	Applicable Compact Provisions or Rules

Article VIII, Section A. of the Compact, in relevant part provides: 

A. Each member state shall, through the creation of a state council or use of an existing body or board, 
provide for the coordination among its agencies of government, local education agencies and military 
installations concerning the state’s participation in, and compliance with, this Compact and Interstate 
Commission activities. While each member state may determine the membership of its own state 
council, its membership must include at least: the state superintendent of education or his or her 
designee, superintendent of a school district with a high concentration of military children, repre-
sentative from a military installation, one representative each from the legislative and executive 
branches of government, and other offices and stakeholder groups the state council deems appropri-
ate. A member state that does not have a school district deemed to contain a high concentration of military 
children may appoint a superintendent from another school district to represent local education agencies 
on the state council. (emphasis added)

IV.	 Review and Analysis

Our analysis of the application of the Compact statute (A.C.A. §6-4-302) begins with an examination of its text. 
Article VIII, Section A. of the Compact explicitly provides that in appointing the state council, each member 
state “may determine the membership of its own state council” with the exception that “its membership must 
include at least: the state superintendent of education or his or her designee, superintendent of a school 
district with a high concentration of military children, representative from a military installation, one represen-
tative each from the legislative and executive branches of government. Subject to the above exception this 
section, this section clarifies that the state council has the discretion to add other members consisting of other 
offices and stakeholder groups the state council deems appropriate. (emphasis added) 
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While the Arkansas commissioner also submitted a copy of the companion legislation (A.C.A. §6-4-304) 
enacted by Arkansas to implement the above Compact provisions concerning the appointment of the state 
council, this Compact provision must also be read together with the above provisions of Compact which 
clearly vest discretion in the state council to appoint additional members of other offices and stakeholder 
groups as it deems appropriate. As the U.S. Supreme Court has recently reaffirmed the “fundamental canon 
of statutory construction that the words of a statute must be read in their context and with a view to their place 
in the overall statutory scheme.” Utility Air Regulatory Group v. EPA 134 S. Ct. 2427 (2014); FDA v. Brown & 
Williamson Tobacco Corp., 529 U.S. 120, 133 (2000). A harmonious reading of these statutes is only possible if 
the plain meaning of Article VIII, Section A is construed to permit Arkansas and all other MIC3 member states 
to add members to the state council as authorized by this provision of the Compact. Interpretations of statutes 
leading to ‘absurd results’ are to be avoided. See Griffin v. Oceanic Contractors, Inc., 458 U.S. 564 (1982) (“It 
is true that interpretations of a statute which would produce absurd results are to be avoided if alternative 
interpretations consistent with the legislative purpose are available.”) see also U.S. v. American Trucking Assns., 
Inc., 310 U.S. 542-43 (1940).

V.	 Conclusion 

In summary, the provisions of Article VIII, A. of the Interstate Compact on Educational Opportunity for Military 
Children (MIC3) clearly permit Arkansas and all other MIC3 member states to add members to the state council 
as authorized by this provision of the Compact.
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04-2017 NATIONAL GUARD OR RESERVE NOT ON TITLE 10

Requestor: Utah

Date Approved: May 3, 2017

Description: Whether the provisions of the Interstate Compact on Educational Opportunity for Military 
Children, (“MIC3”) apply to members of the National Guard or Reserve who are not on active duty as defined in 
Title 10 of the U.S. Code.

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Utah has submitted a request for an advisory opinion concerning clarifica-
tion of an issue pertaining to the Compact.

II.	 Issue

The State of Utah has proposed a statute which seeks to expand the application of the Compact statute to 
members of the National Guard or Reserve who are not on active duty as defined by Title 10 of the U.S. Code 
and would like further guidance from the Military Interstate Children’s Compact Commission concerning 
whether the provisions of the Compact are applicable to these families. Assuming the answer to the question is 
in the negative Utah also seeks guidance as to accommodating such families through other means.

III.	Applicable Compact Provisions or Rules

Article III, Section A. 1. of the Compact provides: 

Except as otherwise provided in Section B., this Compact shall apply to the children of:

1.	 Active duty members of the uniformed services as defined in this Compact, including members of the 
National Guard and Reserve on active duty orders pursuant to 10 U.S.C. §1209 and §1211;” (emphasis 
supplied).

Article II, Section A. of the Compact states that:

“Active duty” means: full-time duty status in the active uniformed service of the United States, including 
members of the National Guard and Reserve on active duty orders pursuant to 10 U.S.C., §1209 and 
§1211.” (emphasis supplied).

 “Active duty” is defined under 10 U.S.C. 101(d)(1) to mean full-time duty in the active military service of the 
United States, including “full-time training duty, annual training duty, and attendance, while in the active mili-
tary service, at a school designated as a service school by law or by the Secretary of the military department 
U.S.C., §1209 and §1211.” (emphasis supplied)
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IV.	 Review and Analysis

An analysis of the application of a statute begins with examination of its text. Article II, Section A. of the 
Compact unequivocally defines ‘active duty’ as “full time duty status in the active uniformed service of the 
United States, including members of the National Guard and Reserve on active duty orders under 10 U.S.C., 
§1209 and §1211.” (emphasis supplied).

Moreover, Article III, Section A.1. of the Compact, in equally unambiguous terms, provides that the provisions 
of the Compact are applicable to “active duty members of the uniformed services as defined in this Compact 
...” (emphasis supplied).

Article III, Section A. 1. of the MIC3 statute explicitly states that the Compact is applicable to “children of 
active duty members of the uniformed services as defined in this Compact ...” (emphasis supplied).

The intent of these Compact provisions, including the above-referenced definitions, can be determined from 
the plain meaning of the language used that the provisions of MIC3 are not applicable to children of members 
of the National Guard or Reserve who are not on active duty as defined by federal law and the Compact. This 
is also consistent with the relevant provisions of the Title 10 U.S.C.§ 101. which provides that the term “active 
duty” means full-time duty in the active military service of the United States, including “full-time training duty, 
annual training duty, and attendance, while in the active military service, at a school designated as a service 
school by law or by the Secretary of the military department concerned. Such term does not include full-time 
National Guard duty.” (emphasis supplied).

As the U.S. Supreme Court has reaffirmed, “Applying ‘settled principles of statutory construction,’ we must 
first determine whether the statutory text is plain and unambiguous and ... [i]f it is, we must apply the statute 
according to its terms.” Carcieri v. Salazar, 555 U.S. 379, 387 (2009); See also Lamie v. U.S. Trustee, 540 U.S. 
526, 534 (2004) (“[W]hen the statute’s language is plain, the sole function of the courts – at least where the 
disposition required by the text is not absurd – is to enforce it according to its terms.” (internal quotation marks 
omitted).

The proposed Utah legislation amends the Interstate Compact on Educational Opportunity for Military 
Children to delete the requirement that limits the Compact’s applicability to children of military parent(s) who 
are on active duty as defined in Title 10 of the U.S. Code. Based upon the above analysis, this amendment may 
jeopardize the state’s participation in the current Compact and its ability to interact with the other member 
states in facilitating educational transitions for these students in grades K-12. 

The reason for this concern is based upon existing case precedent from the U.S. Supreme Court under which 
this amendment appears to violate an “axiom” of the law of interstate Compacts. The legal problem created is 
that a member state which has enacted a Compact is not free to unilaterally amend it in a manner which creates 
a material deviation or difference from the terms of the agreement entered into by other states. 

Because interstate Compacts are both statutory and contractual, they are subject to rules of construction 
applicable to contracts and as such all statutory enactments must be sufficiently similar to show a ‘meeting 
of the minds’ (mutuality of obligation) of the parties, which in this case are the member states. See U.S. Trust 
Company v. New Jersey, 431 U.S. 1 (1977), See also generally, Caroline N. Broun, Michael L. Buenger, Michael H. 
McCabe & Richard L. Masters, The Evolving Law and Use of Interstate Compacts, Sec. 2.1.2.5, pp. 48-50 (ABA 
Publishing, 2016).



MILITARY INTERSTATE CHILDREN’S COMPACT COMMISSION	 21

As to the ‘materiality’ of a proposed amendment to Compact language, this is determined using the tradi-
tional contract law analysis as to whether there has been a “meeting of the minds.” In other words, is the agree-
ment among the parties sufficiently similar to show evidence of mutual intent to be bound by it? While, as in 
most cases of ‘contract’ analysis in this regard, there is no bright yellow line or completely objective ‘test,’ there 
is some useful guidance in the common law.

The case of Henderson v. Delaware River Joint Toll Bridge Commission et al., 66 A.2d 843, (Pa. 1949) also 
provides some perspective as to the degree of difference which is permissible with regard to amending a 
Compact. Henderson also relies upon an earlier U.S. Supreme Court decision which provides further guidance. 
In Henderson, the Court held “It is within the competency of a state, which is a party to a Compact with another 
state, to legislate in respect of matters covered by the Compact so long as such legislative action is in approba-
tion and not in reprobation of the Compact. See Olin v. Kitzmiller, 259 U.S. 260, 263. Henderson, supra. at pp. 
849-850. When analyzed based upon the above standard, removing the citations to the definition of “active 
duty” could arguably undermine an intent to benefit the families of active duty military members as distin-
guished from those not on active duty or even civilian employees. 

Based upon the above referenced case law, the Commission is concerned that the alteration of the language 
of the Compact will create a statutory anomaly which will interfere with the ability of Utah to participate in 
the Compact, which it is certain is not the intent of the legislation but which may very well be an unintended 
consequence.

Finally, it must be emphasized that while Article XV, Section C. of the Compact clearly authorizes the Interstate 
Commission to propose amendments for enactment by the member states. It also provides that “No amend-
ment shall become effective and binding on the Interstate Commission and the member states unless 
and until it is enacted into law by unanimous consent of the member states.” (emphasis supplied). This fact 
is equally significant in that the proposed amendment of the Utah statute, even if otherwise legally defensible 
based upon the above ‘Compact law’ analysis, will only be effective, if at all, within the State of Utah and thus 
will only benefit eligible families transferring into the State of Utah.

You have also asked for the Commission’s guidance and assistance in an alternative manner in which to accom-
plish the desired accommodations of the school age children of members of the National Guard and Reserve. 
While the Commission certainly has no objection to this worthy effort on behalf of families of members of the 
Guard and Reserve, due to the above legal issues, the Commission is requesting that you consider the enact-
ment of legislation outside the terms of the Compact by way of a separate statute which has been used in at 
least two other states (Kentucky and California) to date. Information is available from the Commission, which is 
pleased to assist in gathering the necessary materials to facilitate your efforts in this regard.

V.	 Conclusion

In sum, by its explicit terms the provisions of the Compact are not applicable to children of a member of the 
national guard or reserve who is not on active duty as defined by Title 10 of the U.S. Code. (See Compact Art. 
II, Section A and Art. III, Section A. 1.). Moreover, the amendment to the MIC3 Compact statute could create a 
legal anomaly which might jeopardize the participation of Utah or any other state which enacts a substantive, 
unilateral amendment to the Compact. For that reason, enactment of a statute providing for such an accommo-
dation is not permitted.
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05-2017 WAIVING COURSE EXAMS

Requestor: Nevada

Date Approved: June 15, 2017

Description: Whether the provisions of Article VII, A. and B. of the Interstate Compact on Educational 
Opportunity for Military Children (“MIC3”) and MIC3 Rule 4.102 provide for waivers of course requirements, 
including end-of-course exams for any student or are limited only to graduating seniors.

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Nevada has submitted a request for an advisory opinion concerning clarifi-
cation of an issue pertaining to the Compact.

II.	 Issue

Whether the provisions of Article VII, A. and B. of the Interstate Compact on Educational Opportunity for 
Military Children (“MIC3”) and MIC3 Rule 4.102 provide for waivers of course requirements, including end of 
course exams, for any student or are limited only to graduating seniors.

III.	Applicable Compact Provisions or Rules

Article VII, Section A. 1. of the Compact provides: 

A.	 Waiver requirements – Local education agency administrative officials shall waive specific courses 
required for graduation if similar course work has been satisfactorily completed in another local educa-
tion agency or provide reasonable justification for denial of a waiver.

Article VII, Section B. of the Compact provides:

B.	 Exit exams - States shall accept exit or end-of-course exams required for graduation from the sending 
state;

MIC3 Rule SEC. 4.102 provides:

Exit exams – States shall accept: 1) exit or end-of-course exams required for graduation from the sending 
state; or 2) national norm-referenced achievement tests or 3) alternative testing, in lieu of testing require-
ments for graduation in the receiving state.

IV.	 Review and Analysis

An analysis of the application of a statute begins with examination of its text. Article VII, Section A. of the 
Compact unequivocally provides for waivers of specific courses required for graduation if similar course work 
has been satisfactorily completed in the sending state or provide reasonable justification for denial. (emphasis 
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supplied). Article VII, Section B. of the MIC3 statute explicitly requires that “States shall accept exit or end of 
course exams required for graduation from the sending state.”

Consistent with the above statutory requirements, MIC3 Rule 4.102 requires that states shall accept exit or end 
of course exams required for graduation from the sending state.

In none of the above referenced Compact statutory provisions is it required that the student seeking an accom-
modation based upon the above provisions for waiver or recognition of end of course exams must be a senior 
level student at the time such request for accommodation is made. The intent of these Compact provisions can 
be determined from the plain meaning of the language used that these provisions of MIC3 are not limited to 
graduating seniors but are applicable to any qualified student.

As the U.S. Supreme Court has reaffirmed, “Applying ‘settled principles of statutory construction,’ we must 
first determine whether the statutory text is plain and unambiguous and ... [i]f it is, we must apply the statute 
according to its terms.” Carcieri v. Salazar, 555 U.S. 379, 387 (2009); See also Lamie v. U.S. Trustee, 540 U.S. 
526, 534 (2004) (“[W]hen the statute’s language is plain, the sole function of the courts – at least where the 
disposition required by the text is not absurd – is to enforce it according to its terms.” (internal quotation marks 
omitted).

V.	 Conclusion

In sum, by its explicit terms the provisions of Article VII, A. and B. the Compact and MIC3 Rule 4.102 provide for 
waivers of course requirements, including recognition of end course exams for any qualified student and are 
not limited to graduating seniors.
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06-2017 SPOUSE ELIGIBILITY

Requestor: Washington

Date Approved: August 17, 2017

Description: Whether the provisions of the Interstate Compact on Educational Opportunity for Military 
Children (“MIC3”) apply to spouses of military members. 

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Washington has submitted a request for an advisory opinion concerning 
clarification of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Washington would like further guidance from the Military Interstate Children’s 
Compact Commission concerning whether the provisions of the Compact are applicable to spouses of military 
members.

III.	Applicable Compact Provisions or Rules

Article III, Section A. 1-3 of the Compact provides: 

Except as otherwise provided in Section B., this Compact shall apply to the children of:

1.	 Active duty members of the uniformed services ... 

2.	 Members or veterans of the uniformed services ... and

3.	 Members of the uniformed services who perish on active duty... (emphasis added).

IV.	 Review and Analysis

Article I stating the purpose of the Compact and Article II containing definitions both refer to “children of mili-
tary families in a manner which seems broad enough to permit the conclusion that a spouse might be included. 
However, Article III, Section A. 1–3 explicitly limits the applicability to the “children of active duty members.”

As the United States Supreme Court has wisely counseled, “we must “interpret the statute ‘as a symmetrical 
and coherent regulatory scheme,’ and ‘fit, if possible, all parts into a harmonious whole” FDA v. Brown & 
Williamson Tobacco Corp. 529 U.S. 120, 133 (2000). While it is theoretically possible that a married child of a 
military member who lives with their spouse in the home of a ‘military member’ might argue that as a son or 
daughter ‘in-law,” that MIC3 might be applicable, this limiting language will be problematic in most if not all 
cases because the MIC3 rules aren’t permitted to exceed the authority granted in the Compact statute. “No 
matter how it is framed, the question a court faces when confronted with an agency’s interpretation of a stat-
ute it administers is always, simply, whether the agency has stayed within the bounds of its statutory authority.” 
City of Arlington v. F.C.C., 133 S.Ct. 1863, 1868 (2013).
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In this instance, the limiting language of Article III, Section A. must be read in conjunction with the language 
of the earlier provisions of Article I and II which refer to “children of military families” which read by themselves 
might provide a permissible inference that a “child” or “children” of military families could include a spouse 
of a military member who has not yet reached the age of majority and so could still be considered a child of a 
military family as well as a spouse. However, when read together with the provisions of Article III which explic-
itly refer to the “children of military members” etc., it becomes clear that the intent of the Compact is to limit its 
application to the “offspring” by birth or adoption of military members and not inclusive of a spouse who is still 
a minor.

V.	 Conclusion

In summary, by its explicit terms the provisions of the MIC3 statute are not applicable to spouses of active duty 
military members. While any accommodations of military family members which states are willing to provide 
are permissible, based upon the above referenced statutory provisions accommodation of students who are 
the spouses but not the children of active duty military members cannot be required under the current provi-
sions of the Compact.
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07-2017 WITHDRAWING CREDITS AND CORRESPONDING GRADES

Requestor: Kansas

Date Approved: September 19, 2017

Description: Whether the provisions of the Interstate Compact on Educational Opportunity for Military 
Children (“MIC3”) allow a receiving state public school to withdraw credit and corresponding grades previ-
ously awarded for courses completed in the sending state public school where the sending state declines to 
do so.

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Kansas has submitted a request for an advisory opinion concerning clarifi-
cation of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Kansas has requested guidance from the Military Interstate Children’s Compact 
Commission concerning whether the Compact allows a receiving state public school to withdraw credit and 
corresponding grades previously awarded for courses completed in the sending state public school where the 
sending state declines to do so.

III.	Applicable Compact Provisions or Rules

Article V, Section A. 1. of the Compact provides: 

A.	 Course placement – When the student transfers before or during the school year the receiving school 
shall initially honor placement of the student in educational courses based on the student’s enrollment 
in the sending state school and/or educational assessments conducted at the school in the sending 
state if the courses are offered ... Continuing the student’s academic program from the previous school 
and promoting placement in academically and career challenging courses should be paramount when 
considering placement ... 

IV.	 Review and Analysis

This case arose concerning the daughter of a military family who transferred with her parents from a DoDEA 
school located in Netzaberg, Germany to a public high school in Leavenworth, Kansas. The student’s parents 
brought this issue to the attention of the MIC3 National Office which forwarded it to the Kansas State commis-
sioner’s designee for investigation and resolution. The commissioner found that the student took German I & II 
in 7th and 8th grades, earning a B. The school recorded these courses and grades on the student’s high school 
transcript, as is their policy. Prior to 9th grade, the family moved to a new state and the sending school sent the 
transcript to the receiving school. 

Apparently, the parents were not aware the middle school courses were on the transcript until the receiving 
school announced academic awards near the end of the student’s freshman year. The parents requested 
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removal of the middle school courses from the transcript. The receiving school, per their policy1 refused to 
remove the courses. The receiving school indicated they would honor the decision if the sending school chose 
to remove the courses from the high school transcript. The sending school declined to do so. The Kansas 
commissioner’s Office agreed that the receiving school’s determination was consistent with the provisions of 
the Compact and the board policy. The parents felt that the decision should have been adjusted for future such 
situations and Kansas seeks an advisory opinion concerning this issue. 

The intent of Article V. A. 1. can be determined from the plain meaning of the language used that the receiv-
ing school district is required to “honor the placement of the student in educational courses based on 
the student’s enrollment in the sending state school.” (emphasis supplied). Moreover, this section of the 
Compact clarifies that continuing the student’s progress from the previous school as well as promoting place-
ment in academically and career challenging courses are “paramount” when making placement decisions.

As the U.S. Supreme Court has held with regard to statutory interpretation, “Applying ‘settled principles of 
statutory construction,’ we must first determine whether the statutory text is plain and unambiguous ... [i]f it is, 
we must apply the statute according to its terms.” Carcieri v. Salazar, 555 U.S. 379, 387 (2009); See also Lamie v. 
U.S. Trustee, 540 U.S. 526, 534 (2004) (“When the statute’s language is plain, the sole function of the courts – at 
least where the disposition required by the text is not absurd – is to enforce it according to its terms.”)(internal 
quotation marks omitted). 

V.	 Conclusion 

In summary, since the relevant provisions of the Compact require that a receiving public school must honor the 
placement of the student based on the student’s enrollment in the sending public school and that continuing 
the student’s progress from the previous school is a paramount consideration when making placement deci-
sions, a receiving state school is not allowed to withdraw credit and corresponding grades previously awarded 
for courses completed in the sending state public school where the sending state declines to do so. 

¹ In middle school/junior high and high school, full faith and credit shall be given to units earned in other accredited 
schools at the time the student enrolls in the district, unless the principal determines there is valid reason for not doing so. 
For online credit approval procedures after enrollment, see board policy IIBGB.
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01-2018 SHARING STUDENT INFORMATION

Requestor: Tennessee

Date Approved: June 21, 2018

Description: Does the Compact allow for districts and schools to share student information with their state 
Compact commissioner in order to resolve a case? 

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Tennessee has submitted request for an advisory opinion concerning 
clarification of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Tennessee has requested guidance from the Military Interstate Children’s Compact 
Commission concerning whether the Compact allows a Local Education Authority (LEA) to share student infor-
mation with their state Compact commissioner in order to resolve a case. An LEA stated that under FERPA, they 
were unable to discuss or share student information with the state Compact commissioner as the individual is 
not employed by the LEA or State Education Authority (SEA) until both the parent and state Compact commis-
sioner signed a FERPA waiver and confidentiality forms. 

III.	Applicable Compact Provisions or Rules

Article I H of the Compact states as follows:

It is the purpose of this Compact to remove barriers to educational success imposed on children of military 
families because of frequent moves and deployment of their parents by:

H.	 Promoting flexibility and cooperation between the educational system, parents, and students in order to 
achieve educational success for students.

Article VIII C of the Compact states as follows:

The Compact commissioner responsible for the administration and management of the state’s participation 
in the Compact shall be appointed by the Governor or as otherwise determined by each member state.

Article IX of the Compact states as follows:

The member states hereby create the “Interstate Commission on Educational Opportunity for Military 
Children.” The activities of the Interstate Commission are the formation of public policy and are a discretion-
ary state function. The Interstate Commission shall:

A.	 Be a body corporate and joint agency of the member states and shall have all the responsibilities, 
powers, and duties set forth herein, and such additional powers as may be conferred upon it by a 
subsequent concurrent action of the respective legislatures of the member states in accordance with the 
terms of this Compact.
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IV.	 Review and Analysis

The Federal Educational Rights and Policy Act (FERPA) is a Federal law that is administered by the Family Policy 
Compliance Office in the U.S. Department of Education. 20 U.S.C. § 1232g; 34 CFR Part 99. FERPA applies to 
all educational agencies and institutions (e.g., schools) that receive funding under any program administered 
by the Department. FERPA generally prohibits the improper disclosure of personally identifiable information 
derived from education records.

However, “school officials,” including teachers, within a school are permitted access to personally identifiable 
information contained in education records in which the school has determined that they have a “legitimate 
educational interest” in the information. While the term “school official” is not defined in FERPA the U.S. 
Department of Education generally interprets the term to include parties such as: professors; instructors; 
administrators; health staff; counselors; attorneys; clerical staff; trustees; members of committees and disci-
plinary boards; and a contractor, volunteer or other party to whom the school has outsourced institutional 
services or functions. 

MIC3 has been enacted by every legislature in the United States for the purpose of “promoting flexibility and 
cooperation between the educational system, parents, and students in order to achieve educational success 
for students.” In order to do so, commissioners who are statutorily appointed by each state to represent that 
state’s participation in the Compact are charged with carrying out the Compact’s purposes which includes 
interaction with the public schools. (See Art. VIII C.). The work of the Commission is clearly defined by the 
Compact as being a state function and it is a joint agency of the member states with powers conferred upon it 
by the respective legislatures of the member states. (See Art. IX A.). 

As such the work of the MIC3 commissioners as provided in the Compact legislation is equivalent to members 
of school related committees or boards as provided by the state legislature. As such, MIC3 commissioners 
should be recognized as persons which comprise those school officials which are permitted access to person-
ally identifiable information from education records related to the school transitions made by school aged 
children of active duty military members to whom the Compact is intended to benefit. Without the ability to 
discuss relevant records of students in military families, the ability to apply and enforce the Compact is signifi-
cantly impaired. It is unreasonable to conclude that the MIC3 statute does not imply that information in which 
an MIC3 commissioner has a “legitimate educational interest” under the Compact should be accessible while 
such commissioner is carrying out the responsibilities imposed upon commissioners under the Compact. 

V.	 Conclusion 

MIC3 commissioners should be recognized as persons which comprise those school officials which are permit-
ted access to personally identifiable information from education records related to the school transitions made 
by school aged children of active duty military members to whom the Compact is intended to benefit. 

Without the ability to discuss relevant records of students in military families, the ability to apply and enforce 
the Compact is significantly impaired. It is unreasonable to conclude that the MIC3 statute does not imply that 
information in which an MIC3 commissioner has a “legitimate educational interest” under the Compact should 
be accessible while such commissioner is carrying out the responsibilities imposed upon commissioners under 
the Compact.
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02-2018 STATE GRADUATION CREDIT

Requestor: New Jersey

Date Approved: June 21, 2018

Description: Does the Compact allow a Local Education Authority (LEA) to waive state graduation credit 
requirements under Article VII? 

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of New Jersey has submitted a request for an advisory opinion concerning 
clarification of an issue pertaining to the Compact.

II.	 Issue  

The commissioner from New Jersey has requested guidance from the Military Interstate Children’s Compact 
Commission concerning whether the Compact allows a Local Education Authority (LEA) to waive a graduation 
credit requirement in order to ensure on-time graduation under Article VII.

III.	Applicable Compact Provisions or Rules

Article VII, A. of the Compact states as follows:

In order to facilitate the on-time graduation of children of military families, state and local education agen-
cies shall incorporate the following procedures:

A.	 Waiver requirements: Local education agency administrative officials shall waive specific courses 
required for graduation if similar course work has been satisfactorily completed in another local 
education agency or shall provide reasonable justification for denial. Should a waiver not be granted 
to a student who would qualify to graduate from the sending school, the local education agency shall 
provide alternative means of acquiring required coursework so that graduation may occur on time.

IV.	 Review and Analysis 

In the case in question, in order to graduate on-time graduate on-time, the student needs to complete ten (10) 
classes in their senior year. The New Jersey LEA only allows for eight (8) classes to be taken during the school 
year; therefore the family would be required to pay for two (2) online courses for the student to meet the LEA’s 
graduation credit requirements to obtain a New Jersey diploma. A review of the provisions of Article VII reveals 
that in addition to the waiver provisions of Article VII A, the statute also provides for acceptance of national 
norm referenced achievement tests or alternative testing in lieu of testing requirements for graduation in the 
receiving state. 

Clearly, the language of the statute seeks to provide a means of accommodating the military students, so 
that on-time graduation can be facilitated. It is the intent of the Compact to authorize such accommodations, 
including the waiver of other state requirements. 



MILITARY INTERSTATE CHILDREN’S COMPACT COMMISSION	 31

V.	 Conclusion 

As a Compact and a contractual agreement among the states, the State of New Jersey is authorized by the 
provisions of the MIC3 to waive such course requirements or to provide an alternative means of satisfying the 
course requirements to ensure on-time graduation.
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03-2018 CHARTER SCHOOL

Requestor: District of Columbia

Date Approved: June 21, 2018

Description: Does the Compact require a charter school which ordinarily requires families to apply through a 
school lottery, to make preferences for children of military families for admission to such charter schools?

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the District of Columbia (DC) has submitted a request for an advisory opinion concern-
ing clarification of an issue pertaining to the Compact.

II.	 Issue 

The commissioner from the District of Columbia has requested guidance from the Military Interstate Children’s 
Compact Commission concerning whether the Compact requires a DC charter school, which ordinarily 
requires families to apply through the DC School Lottery, to make preferences for children of military families 
for admission to charter schools. 

III.	Applicable Compact Provisions or Rules

Article I, B., C., and H. of the Compact provides as follows:

It is the purpose of this Compact to remove barriers to educational success imposed upon children of mili-
tary families because of frequent moves and deployment by their parents by:

B.	 Facilitating the student placement process though which children of military families are not disadvan-
taged by variations in attendance requirements, scheduling, sequencing, grading, course content or 
assessment.

C.	 Facilitating the qualification and eligibility for enrollment, educational programs, and participation in 
extracurricular academic, athletic, and social activities

H.	 Promoting flexibility and cooperation between the educational system, parents and the student.

Article III, B. of the Compact states as follows:

The provisions of this interstate Compact shall only apply to local education agencies as defined in this 
Compact.

IV.	 Review and Analysis

The commissioner for the District of Columbia seeks an opinion concerning the requirements of the Compact, 
if any, with respect to a family that believes the Compact should apply to require charter schools to provide for 
preferences for students of military families.  
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An incoming family desires for their children to attend a DC charter school which they believe is similar to a 
magnet school that they currently attend in their state. DC does not agree with the family’s assessment that 
the school is similar to a magnet school, as the school does not screen students and entry is solely granted 
based upon applying through a citywide lottery. The DC charter schools require all families to apply through 
a lottery if there are more applicants than available seats. The family will move to DC this summer and did not 
apply through the initial lottery since they were informed of their move to DC after the first lottery deadline had 
passed. The family may still apply to the school via a post lottery application. Under the Compact, the parents 
said the children must be placed in a new school with similar programs provided in the previous school. 
They have asked for a waiver of the lottery requirement and requested for their children to be enrolled in the 
preferred charter school. There is a waiting list for enrollment in the grades the parents are requesting.  

Clearly the charter schools, since funded by state tax dollars, constitutes an LEA as defined by the Compact 
to which it applies like other public school. While the Compact clearly applies to such schools, no provision of 
the Compact guarantees enrollment at a particular school whether pursuant to the lottery or otherwise. The 
purposes of the Compact include facilitating placement and eligibility for enrollment and to promote flexibility 
and cooperation between the education system and students. (See Art. I, B., C., and H.) However, in the case 
presented here, a lottery is required for enrollment by all students and there is no provision of the Compact 
which requires that this condition of enrollment be waived. 

V.	 Conclusion

While DC and any other member state has the discretion to make allowances for military children notwith-
standing the charter school lottery, it has not been mandated under the statute or by administrative rule. While 
it could be argued that Art. I, B., C. & H. permit rulemaking in this regard, the MIC3 has not yet determined that 
such a rule should be promulgated. 
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04-2018 IMMUNIZATION

Requestor: California

Date Approved: November 26, 2018

Description: Does the Compact immunization provision allow for a new or transferring student: 1) to enroll 
and attend the new school, and 2) be provided a period of thirty (30) days to meet the California immunization 
requirement for a single dose of the Tdap vaccine?

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of California has submitted a request for an advisory opinion concerning 
clarification of an issue pertaining to the Compact.

II.	 Issue

The commissioner from California has requested guidance from the Military Interstate Children’s Compact 
Commission concerning the Compact’s immunization provision for a new or transferring student: 1) to enroll 
and attend the new school, and 2) be provided a period of thirty (30) days to meet the California immunization 
requirement for a single dose of the Tdap vaccine?

The State of California requires all children under eighteen years of age that enter a California public or private 
elementary or secondary school for the first time or transfer between schools to present a written immuniza-
tion record that includes at least the month and year of receipt of each dose required vaccines (or an exemp-
tion to the immunization requirements). Otherwise, the child will not be allowed to attend school. 

Additionally, students that enter grade seven are required to receive one dose of the Tdap vaccine. Ref: https://
www.cde.ca.gov/ls/he/hn/cefimmunization.asp

Note: Tdap is a combination vaccine that protects against three potentially life-threatening bacterial diseases: 
tetanus, diphtheria, and pertussis (whooping cough). 

III.	Applicable Compact Provisions or Rules

Article IV, Educational Records and Enrollment, Section C of the Compact provides as follows:

Immunizations – Compacting states shall give thirty (30) days from the date of enrollment or within such time 
as is reasonably determined under the rules promulgated by the Interstate Commission, for students to 
obtain any immunization(s) required by the receiving state. For a series of immunizations, initial vaccinations 
must be obtained within thirty (30) days or within such time as is reasonably determined under the rules 
promulgated by the Interstate Commission. 

IV.	 Review and Analysis

In October 2009, Assembly Bill 343 (Saladana) was signed into law as Chapter 237, Statues of 2009. This 
legislation, codified as California Education Code (EC) sections 49700-49704, joined the State of California as 

https://www.cde.ca.gov/ls/he/hn/cefimmunization.asp
https://www.cde.ca.gov/ls/he/hn/cefimmunization.asp
http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=49700.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=49700.
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member of the Compact, whose purpose is to remove barriers to educational success imposed on children of 
military families due to the frequent moves and deployment of their parents. 

The Compact addresses key educational transition issues encountered by military families, including enroll-
ment, placement, attendance, eligibility, and graduation. (Ref. https://www.cde.ca.gov/ls/pf/mc/index.asp)

Clearly, the Compact provision provides thirty (days) from the date of enrollment in a public elementary or 
secondary school for the student to obtain any immunizations required by the State of California.

V.	 Conclusion 

In summary, based on the relevant provisions of the Compact, referenced authorities and analysis, a new mili-
tary student that will attend a public school in the State of California must be allowed to enroll and attend the 
new school, and be provided thirty (30) days to obtain the required immunizations and provide documentation 
to the school. 

If the student does not obtain the required immunizations (or start the initial series) within the thirty (30) day 
window, the school may request that the student not attend until the immunization series has been completed. 

https://www.cde.ca.gov/ls/pf/mc/index.asp
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01-2019 TRANSFERRING GPA

Requestor: Tennessee

Date Approved: October 10, 2019

Description: Does the Compact require Grade Point Average (GPA) recalculations? 

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Tennessee has submitted a request for an advisory opinion concerning 
clarification of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Tennessee has requested guidance from the Military Interstate Children’s Compact 
Commission concerning the applicability of the Compact to GPA recalculations by school districts or local 
education authorities (LEA).

III.	Applicable Compact Provisions or Rules

Article V. A. 1. of the Compact provides as follows:

A. Course placement – When the student transfers before or during the school year the receiving school 
shall initially honor placement of the student in educational courses based on the student’s enrollment in 
the sending state school and/or educational assessments conducted at the school in the sending state if the 
courses are offered ... Continuing the student’s academic program from the previous school and promoting 
placement in academically and career challenging courses should be paramount when considering place-
ment ...

IV.	 Review and Analysis

Typically, LEAs place like courses on the board-approved grading scale and then compare students within 
that particular school for the purposes of class ranking. Because of that reality, it is important when this rank-
ing is done at the school level that all students are evaluated on equal terms. In addition, the Commission 
has previously clarified in MIC3 Advisory Opinion 7-2017 that the Compact requires that the receiving school 
district must “honor the placement of the student in educational courses based on the student’s enrollment in 
the sending state school” and that continuing the student’s progress from the previous school is a paramount 
consideration when making placement decisions. Consequently, a receiving state school is not allowed to 
withdraw credit and corresponding grades previously awarded for courses completed in the sending state 
public school where the sending state declines to do so.

However, the foregoing provisions of the Compact do not require public school districts in each member state 
to use identical grade point averages and this has been left to the discretion of each of the state departments 
of education (state education authority, or SEA) or LEA. For this reason, it is inappropriate for the Commission 
to interfere with an SEA and/or LEA’s discretion to determine what grading scale is required.
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V.	 Conclusion

In summary, based on the relevant provisions of the Compact, referenced authorities and analysis, the forego-
ing provisions of the Compact do not require public school districts each member state to use identical grade 
point averages and this has been left to the discretion of each of the SEA or LEA.
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01-2020 U.S. SPACE FORCE

Requestor: Arkansas

Date Approved: November 19, 2020

Description: Are the families of U.S. Space Force members covered by the Compact? 

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Arkansas has submitted a request for an advisory opinion concerning 
clarification of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Arkansas has requested guidance from the Military Interstate Children’s Compact 
Commission concerning whether the families of U.S. Space Force members be covered by the Compact. The 
commissioner asks some related questions including the following: Is some document required to state specif-
ically that Space Force families are covered by the Compact? If so, what should that documentation be? Should 
the Compact statute be amended to cover families of the Space Force? What other methods are available to 
extend coverage to the families of the Space Force – e.g., could this be accomplished by a change to MIC3 
rules? Could it be accomplished through each state’s amending its state code outside of the Compact, but 
with identical verbiage? Could the method(s) of extending coverage to the families of the Space Force also be 
used to extend coverage to families of reserve Component service members?

III.	Applicable Compact Provisions or Rules

Art. II A. of the Compact provides in relevant part as follows:

“Active duty” means full-time duty status in the active uniformed service of the United States, including 
members of the National Guard and Reserve on active-duty orders pursuant to 10 U.S.C.1209 and 1211 
(emphasis supplied).

Art. II, B. of the Compact provides in relevant part as follows:

“Children of military families” means: a school-aged child(ren), enrolled in Kindergarten through Twelfth 
(12th) grade, in the household of an active-duty member (emphasis supplied).

Art. III A. 1. of the Compact provides in relevant part as follows:

1.	 Except as otherwise provided in Section B, this Compact shall apply to the children of active-duty 
members of the uniformed services as defined in this Compact, including members of the National 
Guard and Reserve on active-duty orders pursuant to 10 U.S.C. 1209 and 1211;
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Art. III C. 4. of the Compact provides in relevant part as follows:

C.	 The provisions of this Compact shall not apply to the children of:

4.	 other U.S. Dept. of Defense personnel and other federal agency civilian and contract employees not 
defined as active-duty members of the uniformed services.

IV.	 Review and Analysis

The MIC3 Compact statute already defines “active duty” as full-time duty status in the active uniformed service 
of the United States, including members of the National Guard and Reserve on active-duty orders pursuant to 
10 U.S.C.1209 and 1211. See Art. II A. Moreover, “children of military families” are defined to be school-aged 
children enrolled in grades K-12 who are in the household of an active-duty member. 

As the U.S. Supreme Court has held with regard to statutory interpretation, “Applying ‘settled principles of 
statutory construction,’ we must first determine whether the statutory text is plain and unambiguous and 
... [i]f it is, we must apply the statute according to its terms.” Carcieri v. Salazar, 555 U.S. 379, 387 (2009); See 
also Lamie v. U.S. Trustee, 540 U.S. 526, 534 (2004) (“When the statute’s language is plain, the sole function 
of the courts – at least where the disposition required by the text is not absurd – is to enforce it according to 
its terms.”) (internal quotation marks omitted). While the Space Force is not specifically referenced in the 
above sections of the Compact, the Compact provisions make it plain and unambiguous that applicability of 
the Compact, in this regard, is premised upon those service branches which are included in the “uniformed 
services” described in Title 10 U.S.C.1209 and 1211 of the U.S. Code. In fact, neither the Army, Navy, Marine 
Corps., Air Force nor Coast Guard are specifically identified in these sections of the U.S. Code. However, the 
active-duty members of the uniformed services now include all of the above uniformed services, including 
members of the Space Force who are on active duty. 

Since the creation of the U.S. Space Force and inclusion by reference in this same section of the federal statutes 
as the other branches of the military are identified, no amendment to either the MIC3 Compact statute or other 
state statutes is required. For the same reason, it is also unnecessary to amend the MIC3 rules.

This analysis is not applicable to the children of National Guard or Reserve members who are not on active duty 
because the above MIC3 statutory provisions specifically require that the service member in question must be 
“on active-duty orders,” and in Art. III C. 4. there is a specific exclusion of “other children of DoD personnel and 
other federal civilian and contract employees not defined as active-duty members of the uniformed services.” 
For this reason, an amendment to the Compact statute will be required for “reserve component service 
members.

V.	 Conclusion 

Based upon the plain meaning of the applicable provisions of the MIC3 Compact statute and federal law 
active-duty members of the U.S. Space Force are included in the Compact’s definition of “active-duty 
members of the uniformed services.” For this reason, the families of the U.S. Space Force members are covered 
by the Compact.
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01-2021 IDEA AND SPECIAL EDUCATION

Requestor: Arkansas

Date Approved: August 19, 2021

Description: What is the extent of the authority of the Commission and commissioners under Article V, C. of 
the Interstate Compact on Educational Opportunities for Military Children (“MIC3”) and its duly authorized 
rules concerning services for eligible students under the Individuals with Disabilities Education Act (“IDEA”).

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘MIC3’) the State of Arkansas has submitted a request for an advisory opinion concerning clarifica-
tion of an issue pertaining to the Compact regarding services for eligible students under the Individuals with 
Disabilities Education Act (“IDEA”).

II.	 Issue

The commissioner from Arkansas has requested guidance from the Military Interstate Children’s Compact 
Commission concerning the extent of the authority of the Compact commissioners under Article V. C. of MIC3. 
The commissioner asks some related questions including the following: What can a commissioner do regard-
ing a Special Education case? At what point should the commissioner refer the case to the Special Education 
unit of the LEA (school district) or SEA (State Education Agency or Department)?

III.	Applicable Compact Provisions or Rules

Art. V. C. of the Compact provides in relevant part as follows:

C.	 Special education services – 1) In compliance with the federal requirements of the Individuals with 
Disabilities Education Act (IDEA), 20 U.S.C.A. Section 1400 et seq, the receiving state shall initially 
provide comparable services to a student with disabilities based on his/her current Individualized 
Education Program (IEP); and 2) In compliance with the requirements of Section 504 of the Rehabilitation 
Act, 29 U.S.C.A. Section 794, and with Title II of the Americans with Disabilities Act, 42 U.S.C.A. Sections 
12131-12165, the receiving state shall make reasonable accommodations and modifications to Address 
the needs of incoming students with disabilities, subject to an existing 504 or Title II Plan, to provide the 
student with equal access to education. This does not preclude the school in the receiving state from 
performing subsequent evaluations to ensure appropriate placement of the student.

IV.	 Review and Analysis 

In reviewing the authority of an MIC3 commissioner with regards to an eligible student under the Compact 
who is seeking accommodation under the IDEA as a student with disabilities, it is important to note that Article 
V., Section C. 1. of the Compact in referencing federal law and citing the appropriate provisions of the United 
States Code which impose federal requirements on public school districts with respect to students with 
disabilities in order to secure the rights of these children to receive the same education as children who are 
not disabled. The specific requirements to enforce the federal law were put in place by the U.S. Department 
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of Education, and the IDEA has been amended a number of times to stay current with the needs of children 
with disabilities as they are discovered through research. Under the IDEA funding is provided to schools and 
organizations that follow guidelines to ensure equal educational opportunity for disabled children and public-
school districts must comply with these requirements in order to receive further funding. The IDEA is also 
enforced in conjunction with the No Child Left Behind Act (emphasis supplied). 

Section V. C. 2. of MIC3 similarly cites Section 504 of the Rehabilitation Act and Title II of the Americans with 
Disabilities Act (IDEA). According to the U.S. Department of Education, approximately 5.5 million children 
with disabilities receive special education and receive special education related services and are protected by 
IDEA. However, some children with special needs do not receive services under IDEA, but are served under 
Section 504, which is a civil rights law that prohibits discrimination on the basis of disabling conditions by 
programs and activities receiving or benefitting from federal financial assistance. Schools must provide these 
children with reasonable accommodations comparable to those provided to their peers under Section 504. 
Although not a financing statute, Section 504 provides for enforcement by the Federal Office of Civil 
Rights and a school found to be out of compliance may lose its federal funding (emphasis supplied).

The criteria for identification, eligibility, appropriate education, and due process procedures are provided 
under IDEA and Section 504. Public school districts are required to provide for the implementation of these 
programs pursuant to the provisions of the federal law and federal regulations. As a consequence, neither the 
MIC3 Commission or the commissioners have the authority or responsibility under federal law to implement 
the requirements set forth in the IDEA or Section 504 or Title II of the ADA with respect to identification of or 
eligibility for these programs.

As the U.S. Supreme Court has held with regard to statutory interpretation, “Applying ‘settled principles of 
statutory construction,’ we must first determine whether the statutory text is plain and unambiguous and ... [i]
f it is, we must apply the statute according to its terms.” Carcieri v. Salazar, 555 U.S. 379, 387 (2009); See also 
Lamie v. U.S. Trustee, 540 U.S. 526, 534 (2004) (“When the statute’s language is plain, the sole function of 
the courts – at least where the disposition required by the text is not absurd – is to enforce it according to its 
terms.”) (internal quotation marks omitted). 

While the receiving state has responsibility under Art. V. C. of MIC3 to provide “comparable services” and 
“shall make reasonable accommodations and modifications to address the needs of incoming students with 
disabilities” the determination of whether “comparable services” have been provided, or “reasonable accom-
modations and modifications to address the needs of incoming students with disabilities” have been made 
must be decided by the responsible federal agencies. It is clear from the plain meaning of the provisions of Art. 
V. C. in this regard that both the Commission and the commissioners of the respective states must rely upon 
the expertise of the above federal agencies pursuant to the provisions of Article V. C. of MIC3 which require 
such determinations to be made “In compliance with the requirements of Section 504 of the Rehabilitation 
Act, 29 U.S.C.A. Section 794, and with Title II of the American with Disabilities Act, 42 U.S.C.A. Sections 
12131-12165. 

Once it is determined by the appropriate agency within a state that the receiving state has failed to provide 
“comparable services” or “reasonable accommodations and modifications to address the needs of an incom-
ing student” have not been provided, then the provisions of the Compact require a receiving state to take 
appropriate action to see that an eligible student is properly enrolled. If the requisite determination has not 
been made when a special education case of this nature has been referred to an MIC3 commissioner, such a 
case should be referred to the requisite Special Education Division of the State Department of Education.
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V.	 Conclusion

It is clear from the plain meaning of the provisions of Art. V. C. in this regard that both the Commission and the 
commissioners of the respective states must rely upon the expertise of the above federal agencies pursuant to 
the provisions of Article V. C. of MIC3 which require such determinations are required to be made “in compli-
ance with the requirements of Section 504 of the Rehabilitation Act, 29 U.S.C.A. Section 794, and with Title II of 
the Americans with Disabilities Act, 42 U.S.C.A. Sections 12131-12165.”  

Once it is determined by the appropriate agency within a state that the receiving state has failed to provide 
“comparable services” or “reasonable accommodations and modifications to address the needs of an incom-
ing student” have not been provided, then the provisions of the Compact would apply and require a receiving 
state to take appropriate action to see that an eligible student is properly enrolled. If the requisite determina-
tion has not been made when a special education case of this nature has been referred to an MIC3 commis-
sioner, such a case should be referred by the commissioner to the requisite Special Education Division of the 
State Department of Education.
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01-2022 ACCREDITATION FOR K-12 PUBLIC SCHOOLS

Requestor: Hawaii

Date Approved: June 16, 2022

Description: Does the Compact require or define accreditation for K–12 public schools?

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Hawaii has submitted a request for an advisory opinion concerning clarifi-
cation of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Hawaii has requested guidance from the Military Interstate Children’s Compact 
Commission concerning (1) whether the Compact’s accreditation requirement applies to public schools of the 
sending state when a receiving state considers either initial enrollment or continued enrollment of a child for 
kindergarten or first grade or any other grade; and (2) what the definition of an “accredited school” is, as used 
in this rule.

III.	Applicable Compact Provisions or Rules

SEC 3.102(b) of the Compact Rules provides in part that:

Kindergarten and First grade entrance age – … A student transferring after the start of the school year in the 
receiving state shall enter the school in the receiving state on their validated level from an accredited school 
in the sending state.

IV.	 Review and Analysis

In the absence of a federal standard, the states have adopted various approaches to accreditation of their 
public schools. In some states, accreditation is required in order for a school to operate at all, while in other 
states, accreditation is only considered when a school’s graduates apply to funding programs for post-sec-
ondary education. Additionally, the definition of accreditation varies from state to state; some states rely on 
non-governmental organizations to evaluate and accredit K–12 schools, while others only provide govern-
ment-based review and acceptance program with no requirement or opportunity for external accreditation.

SEC 3.102(b) must be interpreted in a way that is reasonable in light of the circumstances in every state and that 
is harmonious with each state’s understanding of accreditation. Given the wide variety of approaches that exist 
among the states, and in recognition of the axiom that no law should be read as to give rise to an absurd or 
impossible result, SEC 3.102(b) should be read as referring to “accredited schools” as that term is understood 
in the sending state and only insofar as accreditation is required in the sending state. To wit, where a sending 
state requires accreditation for a certain school to operate in that state (whether public or private), then a 
receiving state need not recognize a student’s level in the sending state unless the sending school is accred-
ited as required under the sending state’s laws. By contrast, if the sending state does not require or does not 
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offer accreditation for a certain kind of school (whether public or private), then the receiving school should 
recognize a student’s level in the sending state regardless of the “accredited school” language in SEC 3.102(b).

Reading SEC 3.102(b) in context with the various state laws on K–12 accreditation is essential to arriving at a 
reasonable interpretation. Where there is so much variation among the states on this topic, the Compact must 
allow for an equal amount of flexibility in its application. Tying SEC 3.102(b)’s “accredited school” requirement 
to the law of the sending state serves the purposes of the Compact while respecting the variations among the 
states. In the context of the initial questions from Hawaii, this would mean that: (1) the Compact’s accreditation 
requirement applies only where the sending state’s laws require that a school be accredited; and (2) “accred-
ited school” should be defined as it is defined in the laws of the sending state.

This area also presents an opportunity for the Commission to clarify the term “accredited school” in a new Rule. 
Such a clarification would offer more reliable authority than this Advisory.

V.	 Conclusion

In summary, based on the relevant provisions of the Compact, referenced authorities and analysis, the fore-
going provisions of the Compact will only require accreditation for a given school where the same is required 
under the laws of the sending state.
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01-2023 COMPACT AND SOVEREIGN TRIBAL NATIONS

Requestor: Connecticut

Date Approved: July 20, 2023

Description: Does the Compact apply to schools operated by a sovereign tribal nation and/or reservation 
land schools?

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the State of Connecticut has submitted a request for an advisory opinion concerning 
clarification of an issue pertaining to the Compact.

II.	 Issue

The commissioner from Connecticut has requested guidance from the Military Interstate Children’s Compact 
Commission concerning the applicability of the Compact to schools operated by sovereign tribal nations.

III.	Applicable Compact Provisions or Rules

Article II. O. of the Compact provides as follows:

I. ‘Member state’ means: a state that has enacted this Compact.

…

O. ’State’ means: a state of the United States, the District of Columbia, the Commonwealth of Puerto Rico, 
the U.S. Virgin Islands, Guam, American Samoa, the Northern Marianas Islands and any other U.S. Territory.

IV.	 Review and Analysis

The Compact, like all interstate Compacts, can be applied only in member states where it is adopted through 
a Compact statute. Under the general principles of self-determination, no sovereign government is subject 
to the laws or rules of another sovereign except where one government may agree to subject itself to another 
government’s jurisdiction. Without such an agreement a government’s authority extends to its own borders, 
and no further.

Sovereign tribal nations located within the borders of the United States are independent sovereign entities 
which are not inherently subject to the authority of any other government. The relationship between these 
independent sovereigns and the various governments of the United States is established through a complex 
system of treaties, executive orders, and inter-governmental agreements. Furthermore, any legal analysis 
regarding the application of a United States law to sovereign tribal nations must be conducted on a case-by-
case basis, as each tribal nation is independent from another.
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Ultimately, the scope of the Compact is limited to the “member states”, where a “state” is further defined as a 
state or territory of the United States. Sovereign tribal nations are neither states nor territories of the United 
States; as such, they cannot qualify as “member states” under the current model language of the Compact.

Currently, no sovereign tribal nation has agreed to be subject to the Compact; therefore, the Compact may not 
be enforced against any such nation. Moreover, while it is beyond the scope of this advisory, it is unlikely that it 
would be legally possible for such an agreement to be made. Any endeavor to create an agreement between 
the Commission and a sovereign tribal nation should be subject to a thorough and careful legal review based 
on its specific facts and circumstances.

V.	 Conclusion

In summary, based on the relevant provisions of the Compact, referenced authorities and analysis, the 
Compact does not apply to schools operated by a sovereign tribal nation.
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01-2024 SCOPE OF SEC. 5.104 PLACEMENT FLEXIBILITY

Requestor: Rules Committee

Date Approved: June 27, 2024

Description: What is the scope of the “placement flexibility” for local education agency officials authorized by 
the Compact?

I.	 Background

Nevada presented to the Rules Committee a recent fact pattern wherein a student transferred to another 
state or school district and there was a misalignment with the secondary semesters, resulting in lost (Carnegie 
unit) seat time and corresponding possible loss of course credit for the entire semester due to the lost seat 
time. Despite citation to the Compact’s provisions on placement flexibility, there was a lack of clarity as to 
whether the Compact would permit the local education agency to waive seat time requirements to remedy the 
misalignment of semesters between the two districts to permit full award of course credit.

II.	 Issue

The Rules Committee has requested guidance concerning the scope of the placement flexibility for local 
education agency officials authorized by the Compact.

III.	Applicable Compact Provisions or Rules

Article V. D. of the Compact provides as follows:

D. Placement flexibility – Local education agency administrative officials shall have flexibility in waiving 
course/program prerequisites, or other preconditions for placement in courses/programs offered under the 
jurisdiction of the local education agency.

SEC. 5.104, Placement Flexibility, of the Rules states as follows:

(a) LEA officials shall have flexibility in waiving course/program prerequisites, or other preconditions for 
placement in courses/programs offered under the jurisdiction of an LEA.

IV.	 Review and Analysis

The flexibility given to the local education agency officials under the Compact and the relevant Rule is drafted 
so as to give wide latitude in areas of waiver of course requirements, program prerequisites, or other condi-
tions for placement. As examples of such flexibility are not specifically delineated in the Compact or the Rule, 
the LEA has broad discretion to waive certain local or state law requirements in order to facilitate placement of 
the student in the most appropriate educational course.

This can include, but is not limited to, flexibility at course placement for any student who transfers from an LEA 
at the end of an educational period (quarter, semester or trimester) that completed the term at the sending 
school but there is the educational periods of the receiving school, resulting in lost seat time requirements. 
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Under the Compact, the LEA retains the authority and flexibility to waive lost seat time requirements as a 
prerequisite to placement in order to facilitate the full award of semester credit if the student’s grade(s) at the 
end of the educational period demonstrate mastery. Further, the school in the receiving state retains the ability 
to perform subsequent evaluations after placement to ensure appropriate placement and continued enroll-
ment in such course. See Compact, Article V.A.

The example(s) given herein are not exhaustive of the character of flexibility and authority for LEAs set forth in 
the Compact and its Rules, and this Legal Advisory should not be construed as an exclusive remedy for similar 
seat time, educational misalignment, or other issues presented by students transferring under the Compact.

V.	 Conclusion

The Compact and its Rules regarding placement flexibility are broadly drafted to authorize LEA discretion 
to waive requirements for course placement. LEA officials have flexibility in making such determinations, 
which can include but are not limited to waiver of lost seat time requirements to ensure appropriate course 
placement.
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01-2025 EX-OFFICIO CONFLICT OF INTEREST ON THE FINANCE 
COMMITTEE

Requestor: Tennessee

Date Approved: January 16, 2025

Description: Does a conflict of interest arise when an ex-officio member serves on the Finance Committee? 

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the commissioner from the State of Tennessee has submitted a request for an advisory 
opinion concerning clarification of an issue pertaining to the Compact and Conflict of Interest guidance.

II.	 Issue

The commissioner from Tennessee has requested a legal advisory opinion concerning whether ex-officio 
members of the Commission are authorized or otherwise permitted to serve on the Finance Committee due to 
concerns regarding a conflict of interest.

III.	Applicable Compact Provisions, Rules, or Law

A.	 Article IX of the Compact, in pertinent part, provides as follows:

The member states hereby create the “Interstate Commission on Educational Opportunity for Military 
Children.” The activities of the Interstate Commission are the formation of public policy and are a discretion-
ary state function. The Interstate Commission shall:

…

C. Consist of ex-officio, non-voting representatives who are members of interested organizations. Such 
ex-officio members, as defined in the bylaws, may include but not be limited to, members of the representa-
tive organizations of military family advocates, local education agency officials, parent and teacher groups, 
the U.S. Department of Defense, the Education Commission of the States, the Interstate Agreement on the 
Qualification of Educational Personnel and other interstate Compacts affecting the education of children of 
military members.

B.	 Article X of the Compact, in pertinent part, provides as follows:

The Interstate Commission shall have the following powers:

…

H. To establish and appoint committees including, but not limited to, an executive committee as required by 
Article IX, Section E, which shall have the power to act on behalf of the Interstate Commission in carrying out 
its powers and duties hereunder.
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I. To elect or appoint such officers, attorneys, employees, agents, or consultants, and to fix their compen-
sation, define their duties and determine their qualifications; and to establish the Interstate Commission’s 
personnel policies and programs relating to conflicts of interest, rates of compensation, and qualifications of 
personnel.

…

N. To adopt a seal and bylaws governing the management and operation of the Interstate Commission.

(emphasis added).

C.	 Article XI of the Compact provides, in pertinent part:

A. The Interstate Commission shall, by a majority of the members present and voting, within 12 months after 
the first Interstate Commission meeting, adopt bylaws to govern its conduct as may be necessary or appro-
priate to carry out the purposes of the Compact, including, but not limited to:

1.	 Establishing the fiscal year of the Interstate Commission;

2.	 Establishing an executive committee, and such other committees as may be necessary;

3.	 Providing for the establishment of committees and for governing any general or specific delegation 
of authority or function of the Interstate Commission;

4.	 Providing reasonable procedures for calling and conducting meetings of the Interstate Commission, 
and ensuring reasonable notice of each such meeting;

5.	 Establishing the titles and responsibilities of the officers and staff of the Interstate Commission;

6.	 Providing a mechanism for concluding the operations of the Interstate Commission and the return of 
surplus funds that may exist upon the termination of the Compact after the payment and reserving of 
all of its debts and obligations.

7.	 Providing “start up” rules for initial administration of the Compact (emphasis added).

D.	 All member states’ laws conflicting with the Compact are superseded to the extent of the conflict. 
Compact, Article XVIII, Par. A.2.

E.	 All lawful actions of the Commission, including all rules and bylaws promulgated by the Commission, are 
binding upon the member states. Article XVIII, Par. B.1.

F.	 The Commission will include ex-officio, non-voting representatives who are members of interested orga-
nizations. Military-oriented, military family, education-oriented, and parent and teacher organizations are 
welcome to petition the Commission for inclusion as an ex-officio member. Commission members may also 
petition on behalf of a group for ex-officio membership. All petitions must be approved by a simple majority 
vote of the Commission membership. Bylaws, Art. II, Sec. 3.

G.	 “Applications will be reviewed by the Executive and Communications & Outreach Committees to ensure 
organization alignment and a conflict of interest does not exist.” 2-2023 MIC3 Ex-Officio Organization 
Application Process, Sec. II, Cl. C.
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H.	 The Commission may establish such other committees as it deems necessary to carry out its objectives, 
which shall include, but not be limited to Finance, Rules, Compliance, Training, Communications and Outreach, 
and Leadership Nomination. The composition, procedures, duties, budget and tenure of such committees 
shall be determined by the Commission. Bylaws, Art. VII, Sec. 2. (emphasis added).

I.	 A Conflict of Interest is a set of circumstances that creates a risk that professional judgment or actions 
regarding a primary interest will be unduly influenced by a secondary personal interest economic or other-
wise. Concerns over conflicts of interest should be brought to the attention of the Chair of the Commission for 
consideration by the Executive Committee. The Executive Committee will determine if any of the provisions of 
the Commission’s policy on Conflicts of Interest have been violated and decide the appropriate action, if any. 
Policy 2-2019, Section IV; Section VII.

J.	 4-2019 Ex-officio Representative Role and Conduct, Section IV provides, in pertinent part:

A.	 Each ex-officio representative may only serve on one committee as assigned by the chair of the 
Commission, or as provided by the by-laws.

B.	 No ex-officio shall serve on the Leadership Nomination Committee or any subsequent committee that is 
dedicated to identifying MIC3 leaders and monitoring the election of MIC3 officers.

C.	 Ex-officio representatives may not be included in the committee chair’s count when determining the 
number of committee representatives needed for a quorum.

D.	 Ex-officio representatives serving on a committee shall have the right to participate in debates and 
discussions before the Commission or their assigned committee.

E.	 Ex-officio representatives are expected to refrain from participating in debate upon a matter that the 
ex-officio has a direct or indirect financial or other personal interest, resulting in a personal benefit that 
conflicts with the conduct of his or her duties.

1.	 Should an ex-officio representative believe a conflict of interest exists, they should announce to the 
committee or the Commission that they are recusing themselves from the debate.

F.	 The ex-officio representative must sign the MIC3 Conflict of Interest Disclosure Form unless their orga-
nization has a similar Conflict of Interest Policy and Conflict of Interest Disclosure Form signed by the 
ex-officio. In this event, the ex-officio shall furnish a copy of this form to the Commission.

1.	 The U.S. Department of Defense ex-officio member serving as the liaison to MIC3 shall be exempt 
from signing such Conflict of Interest form, however, they remain subject to the regulations and 
policies of the U.S. Department of Defense.

IV.	 Review and Analysis

Compacts are created when two or more states adopt materially identical statutes which set forth the terms of 
the underlying agreement between them. Other states may join the Compact by enacting materially identical 
Compact statutes. Once the required number of states has adopted such laws, the “contract” among them 
is valid and becomes effective as provided. The Compact represents an agreement between the states to 
share their sovereign power, and as such its rules supersede any conflicting state statute and/or policy. The 
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legislative authority set forth in the Compact, therefore, provides the authority for the Commission to promul-
gate further Rules, Bylaws, and Policies to carry out all manner of issues arising under the Compact. Such lawful 
actions of the Commission, including all rules and bylaws promulgated by the Commission, are binding upon 
the member states. Article XVIII, Par. B.1. While a Compact without Congressional consent does not supersede 
federal law, it does supersede other state law to the extent of any conflict. Compact, Article XVIII, Par. A.2. 
Thus, the source of law governing conflicts of interest in the context of Commission participation—to the extent 
not specifically set forth in the Compact statute—are those relevant Rules, Bylaws and Policies duly adopted by 
the Commission itself.

As set forth hereinabove, the Compact not only authorizes but directs that the Commission’s membership 
include ex-officio, nonvoting representatives who are members of interested organizations. In carrying out 
this statutory mandate, organizations may petition to be admitted as an ex-officio member, at which time the 
Executive Committee and the Communications & Outreach Committees review such petitions to ensure orga-
nization alignment and to confirm that a conflict of interest does not exist. 2-2023 MIC3 Ex-Officio Organization 
Application Process, Sec. II, Cl. C. Once submitted to the Commission for approval, such organizations are 
approved by the Commission by majority vote. Bylaws, Art. II, Sec. 3.

Further, the Compact statutorily empowers the Commission to form committees and adopt bylaws to carry out 
the functions of the Compact and the business of the Commission. Pursuant to this authority, the Commission 
has adopted bylaws affirming the admission of ex-officio, nonvoting members, establishing committees, and 
otherwise establishing policies and procedures for the implementation of execution of the foregoing.

In carrying out these statutory directives, the Commission has admitted ex-officio members and formed 
committees, including but not limited to the Finance Committee. They have also adopted a Conflict of Interest 
Policy and a policy governing Ex-officio Representative Role and Conduct.

Based upon all the foregoing sources of authority, committee members (whether ex-officio or not) are 
expected to announce their recusal and refrain from debate if there is a conflict of interest as defined in the 
policies. It is noted that both the Compact itself and the Rules promulgated thereunder are silent as to the 
specific issue of ex-officio participation in committees, other than to otherwise empower the Commission to 
adopt bylaws and policies to govern same. At this juncture, the Commission has adopted such Bylaws and 
Policies, but neither the Bylaws nor the Policies prohibit ex-officio participation on the Finance Committee.1 
Other than the prohibition on ex-officio representatives serving on the Leadership Nomination Committee, 
neither the Compact, Rules, Bylaws or Policies provide a blanket prohibition on participation in a particular 
Committee.

Thus, under the foregoing Compact authority, participation of an ex-officio member on the Finance 
Committee is not an inherent Conflict of Interest, so long as the representative otherwise adheres to policies 
2-2019 and 4-2019 regarding conflict disclosure and recusal.

Specific concerns regarding a particular conflict issue should be referred to the Executive Committee for 
determination. Policy 2-2019, Section VII.

¹ It is noted that the Commission has previously considered the conceptual issue of the ex-officio role on Committee 
work and prohibited ex-officio participation on the Leadership Nomination Committee in Policy 4-2019; however, the 
Commission has refrained from instituting any such prohibition on the other committees of the Commission.
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Finally, it is emphasized that this analysis is limited to Commission participation based upon the controlling 
authority related directly to the Compact. To the extent that any commissioner is otherwise subject to a conflict 
of interest law or policy that is a creation of a separate employer or state statute not otherwise inconsistent with 
the authority set forth herein, such authority may be equally applicable to such commissioner.2 

V.	 Conclusion

In summary, based on the relevant provisions of the Compact, referenced authorities and analysis, the fore-
going provisions of the Compact and relevant law do not implicate applicable conflict of interest policies and 
procedures or applicable Kentucky law.

² It is noted that the Commission has previously considered the conceptual issue of the ex-officio role on Committee 
work and prohibited ex-officio participation on the Leadership Nomination Committee in Policy 4-2019; however, the 
Commission has refrained from instituting any such prohibition on the other committees of the Commission.
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02-2025 FLEXIBILITY AND WAIVER OF GRADUATION 
REQUIREMENTS

Requestor: California

Date Approved: February 10, 2025

Description: What options or obligations do receiving districts have to grant waivers or modify local gradua-
tion requirements for students who have completed substantially similar coursework in DoDEA schools?

I.	 Background

Pursuant to Article X, Section C. of the Interstate Compact on Educational Opportunity for Military Children 
(hereinafter ‘Compact’) the commissioner from the State of California has submitted a request for an advisory 
opinion regarding graduation requirements and course placement. The commissioner from California has 
requested a legal advisory opinion concerning the options and obligations available to receiving districts to 
modify local graduation requirements when the student has completed substantially similar coursework in a 
DoDEA school.

II.	 Issue and Facts

Specifically, this case arose from an inquiry regarding the awarding of course credit and graduation require-
ments for a student transferring from a DoDEA school in Camp Zama, Japan to public school in San Diego, 
California.

The student transferred into the public school during the second quarter of their 11th grade year due to PCS, 
and the current LEA transcript reflects an NG for PE and Spanish for the first two quarters of 11th grade year, 
thus requiring the student to enroll in PE and Spanish to complete local graduation requirements. The LEA has 
indicated that the NG appearing on the transcript is due to the lack of requisite seat time for two quarters for 
any of the work completed at either the DoDEA school or the public school during such time period. Further, 
the LEA indicates that because the DoDEA school grades on a semester system instead of a quarter system, 
the LEA is not required to count coursework performed at the beginning of the student’s junior year prior to 
the transfer. But for these NG notations on the LEA transcript, the student would have already satisfied all local 
graduation requirements and could complete graduation with their peers at the conclusion of 2024.

III.	Applicable Compact Provisions, Rules, or Law

Article V, Section A. of the Compact states:

Course placement: When the student transfers before or during the school year, the receiving state shall 
initially honor placement of the student in educational courses based on the student’s enrollment in the 
sending state school and/or educational assessments conducted at the school in the sending state if the 
courses are offered. Course placement includes but is not limited to Honors, International Baccalaureate, 
Advance Placement, vocational, technical, and career pathways courses. Continuing the student’s academic 
program from the previous school and promoting placement in academically and career challenging 
courses should be paramount when considering placement. This does not preclude the school in the 
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receiving state from performing subsequent evaluations to ensure appropriate placement and continued 
enrollment of the student in the course(s).

Reference is further given to Legal Advisory 7-2017 regarding course placement, and 1-2024 regarding the 
wide scope of placement flexibility and the waiver of seat time requirements for misaligned educational grad-
ing periods.

Further, Article VII, A. of the Compact states as follows:

In order to facilitate the on-time graduation of children of military families, state and local education agen-
cies shall incorporate the following procedures:

A.	 Waiver requirements: Local education agency administrative officials shall waive specific courses 
required for graduation if similar course work has been satisfactorily completed in another local 
education agency or shall provide reasonable justification for denial. Should a waiver not be granted 
to a student who would qualify to graduate from the sending school, the local education agency shall 
provide alternative means of acquiring required coursework so that graduation may occur on time.

Reference is further given to Legal Advisory 2-2018 regarding graduation credit.

Finally, reference is given to Legal Advisory 3-2011 regarding treatment of DoDEA schools as equivalent to 
LEAs under the Compact for purposes of implementation and enforcement.

IV.	 Review and Analysis

This case presents a fact pattern that synthesizes the issues presented in several prior legal advisories regard-
ing course placement, effect of misaligned educational periods on educational seat time requirements, and 
on-time graduation. Consolidated consideration of these issues warrants the conclusion that the Compact 
authorizes implementation of accommodations to facilitate continuation of academic programs, avoidance of 
repetition and waiver of specific coursework to facilitate on-time graduation.

From the outset, the LEA’s decision to grant no grade credit for coursework is inconsistent with Article V, 
Section A regarding course placement. As noted in Legal Advisory 2-2017, the intent of Article V. A. can be 
determined from the plain meaning of the language used that the receiving school district is required to 
“honor the placement of the student in educational courses based on the student’s enrollment in the sending 
state school.” Continuing the student’s progress from the previous school as well as promoting placement in 
academically and career challenging courses are “paramount” when making placement decisions. Course 
placement and subsequent completion with no corresponding grade credit, necessitating the student there-
after complete additional courses in the same subject of study, is a result that is against the intent and plain 
language of Article V. A. of the Compact.

Further, the placement flexibility granted to the LEAs in Article V. D. of the Compact permits waiver of lost seat 
time requirements in order to facilitate the full award of semester credit if the student’s grade(s) at the end of 
the educational period demonstrate mastery. The school in the receiving state retains the ability to perform 
subsequent evaluations after placement to ensure appropriate placement and continued enrollment in such 
course. See Compact, Article V.A. Read together, the LEA is authorized with substantial flexibility to resolve 
concerns around seat time requirements to award credit for a full educational period, even if misaligned 
between sending and receiving schools, provided that content mastery supports the award of such credit. 
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See Legal Advisory 1-2024 for a full discussion of the scope of authority and flexibility provided to the LEAs in 
making such determinations.

Finally, the foregoing course placement requirements and authorized flexibility must be read in connection 
with the plain intention of the Compact to “facilitate the on-time graduation of children of military families.” 
Even to the extent that the foregoing authority under the Compact could be deemed insufficient authority for 
the LEA permit the award of credit for the subject educational periods, the directive that the LEAs “shall waive 
specific courses required for graduation if similar course work has been satisfactorily completed in another 
local education agency” in Article VII. A of the Compact is both a mandatory directive and additional authoriz-
ing authority to the LEAs to facilitate “continuing the student’s academic program” and “on-time graduation” 
required by the Compact.

The Compact plainly states its intention to remove barriers to educational success by “facilitating the student 
placement process through which children of military families are not disadvantaged by variations in atten-
dance requirements, scheduling, sequencing, grading, course content or assessment.” Article I. B. An LEA’s 
declination to utilize the statutorily-authorized tools of flexibility and waiver in favor of course or credit repe-
tition due to variations in scheduling, sequencing and grading, specifically in this case attributable to a PCS 
order issued to the student’s parent, is at odds with the intent of the Compact and the agreement among the 
member states that the Compact codifies.

V.	 Conclusion

In summary, as a Compact and a contractual agreement among the states, the LEA in California is authorized 
by the provisions of the Compact to waive course requirements, seat time requirements, to award credit, 
and/or to provide an alternative means of satisfying the course requirements to ensure timely graduation of 
students. The language of the statute plainly states its intent to provide a means of accommodating students in 
these ways to achieve linear academic progress and eliminate barriers to educational success.



MILITARY INTERSTATE CHILDREN'S COMPACT COMMISSION
1776 Avenue of the States Lexington, Kentucky 40511


	Introduction
	Table of Contents
	01-2011 Test Credit Acceptance
	03-2011 DODEA Schools
	01-2013 Individual Complaint
	01-2014 Eligibility of Military Members Not on Title 10

	01-2017 U.S. Coast Guard Eligibility
	02-2017 Kindergarten Application
	03-2017 State Council Application
	04-2017 National Guard or Reserve Not on Title 10
	05-2017 Waiving Course Exams
	06-2017 Spouse Eligibility
	07-2017 Withdrawing Credits and Corresponding Grades

	01-2018 Sharing Student Information
	02-2018 State Graduation Credit
	03-2018 Charter School
	04-2018 Immunization
	01-2019 Transferring GPA
	01-2020 U.S. Space Force
	01-2021 IDEA and Special Education
	01-2022 Accreditation for K-12 Public Schools
	01-2023 Compact and Sovereign Tribal Nations
	01-2024 Scope of SEC. 5.104 Placement Flexibility

	01-2025 Ex-Officio Conflict of Interest on the Finance Committee
	02-2025 Flexibility and Waiver of Graduation Requirements

